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HAPEDRA
The present complaint dated 1'::_15&_1.2_0'22';"1'1;15 been filed by the
complainant/allottee in Form CRA- undé} se'bt'inn 31 of the Real
Estate (Regulation and Development) Act, 2016 (in short, the Act)
read with rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for violation of
section 11(4)(a) of the Act wherein it is inter alia prescribed that the

promoter shall be responsible for all obligations, responsibilities
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and functions to the allottee as per the agreement for sale executed

inter-se them.

Project and unit related details

The particulars of the project, the details of sale consideration, the
amount paid by the complainant, date of proposed handing over the

possession, delay period, if any, have been detailed in the following

tabular form:

S. No. Heads

Name and location'G

project

2. | Nature of the projec

3. | Areaofthe ?ﬁ

4, DTCP License ™ : 19.11.2017

valid upto 8.11.2 J
Licensee na ivam Pvt. Ltd.
5. | RERA registe ot
registered @} -t 1V
6. Allotment letter
7. | Date of e on tof (page 17 of complaint)
builder u
agreement Ly
8. | Unit no. I _‘) L F@m.easuﬁng 500 sq.ft.
GURURE RN

9. New unit no. 230, 2nd floor, block A (page 39 of
complaint)

10. | Possession clause The Developer will complete the
construction of the said complex within
three (3) years from the date of execution
of this agreement. Further, the Allottee has
paid full sale consideration on signing of
this agreement, the Developer further
undertakes to make payment of Rs As per
annexure “A” ...... (Rupees.......) per sq.ft. of
super area per month by way of committed
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return for the period of construction, which
the Allottee duly accepts. In the event of a
time overrun in completion of the said
complex the Developer shall continue to
pay to the Allottee the within mentioned
assured return until the unit is offered by
the Developer for possession. (Emphasis
supplied)

Due date of possession 06.02.2013

Subsequent allottee 22.01.2018 (page 38 of complaint)

Total sale consideration

Rs. 18,00,000/- as per clause 1 of the
“Lagreement (page 20 of complaint)
£esi T

' FRs.18,00,000/- as alleged by the
mplainant (page 20 of the complaint)

amto the agreement dated

n allotted to you with an
return of Rs. 65/- per
during the course of
i1l Such time the building in
lourcuhit is situated is ready for
.' rotl will be paid an additional

Hinll a up of the building: Rs. 65/-
B. After ( Cnmpleﬁnn of the building: Rs. 65/-
per sq.ft.

You would be paid an assured return w.e.f.
06.02.2010 on a monthly basis before the
15t of each calendar month.

The obligation of the developer shall be to
lease the premises of which your flat is part
@Rs. 65/- per sq.ft. In the eventuality the
achieved return being higher or lower than
Rs. 65/- per sq.ft.
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11.

Offer of pos

1. If the rental is less than Rs. 65/- per sq.ft.
than you shall be returned @Rs. 117/- per
sq.ft. for every Rs. 1/- by which achieved
rental is less than Rs. 65/- per sq.ft.

2. If the achieved rental is higher than R,
65/- per sq.ft. than 50% of the increased
rental shall accrue to you free of any
additional sale consideration. However,
you will be requested to pay additional sale
consideration @Rs. 117/- per sq.ft. for
every rupee of additional rental achieved in
the case of balance 50% of increased

| rentals.

+As it is evident from the record,
spondent had paid an amount of
return till 31.07.2018. But the
Pl‘ vis egarding assured return is
the file. So, taken from

e same project.

t offere

12.

Uccupatiun':%rti]'

13.

Assured re
paid by the
till 31.07.2018

'Not obtai §
| _%trﬁme !

'Rs.33,0 %123 /s(annexure R2, page 31 of
mplai &

That on the hasisi_[ie itations. made ﬁe respondent the
allottee submitte ica ] 01.02.2010 with

respondent for bdQ_’ng ﬁaq Q@@Q M\avﬁi*nject in question.

That the builder buyer agreement was duly executed between the
original allottee Mrs. Geetanjali Malik and the respondent on
06.02.2010 in respect of the office space bearing no. 822 situated in
tower A, 8th floor admeasuring 500 sq. ft super area. The builder
buyer agreement was successfully endorsed in favour of

complainant and duly mentioned on page no 18 of the agreement.
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That the original allottee sold the booked unit to complainant vide
agreement to sell & purchase on dated 24.11.2017. The rights and
liabilities of original allottee under builder buyer agreement dated
06.02.2010 were successfully transferred and endorsed in favour of

complainant by respondent vide transfer letter dated 22.01.2018.

That the respondent had arbitrarily changed the booked unit from
unit no. 822 situated in tower A, 8" floor to unit no. 230 situated at
214 floor, tower A vide Ietter;l \Aﬂ? 2013 without consent of
the allottee. rfr

That as per clause 2 pf* r._buyer agreement dated

06.02.2010, the pro 5' s s d return of Rs
p }J'ﬁﬁ? wag }faﬂwf? sured r
32,500/- per mnnifoﬂfe camﬂﬁﬂﬂﬂt from the date of execution

of builder buyer t| i ' is offered by the

agreed assured ret\m‘i T

developer for po has failed to pay

That the respondent

in respect of tower A, xt City Center where the

booked unit is mtﬁ % F 2§fthe builder buyer
agreement dat 10. tPE’* éspondent company was also

liable to deliver tH/—\ 3535512@:[1 qfq;_gi; k@ﬂ%ﬁtwitbm a period of

3 years from the date of execution of agreement. Accordingly, the
due date of delivery of possession was 06.02.2013. However, the
promoter has failed to obtain the occupation certificate and deliver
the possession of the booked unit till date. The promoter has failed

to register the project in question with authority.

That the complainant had invested the hard-earned money in the

booking of the unit in the project in question on the basis of false
Page 5 of 31
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promises made by the respondent in order to allure him. However,
the respondent has failed to abide by the obligations stated orally
and under the agreement duly executed between both the present
parties.

That the total sale consideration of Rs. 18,00,000/- has already been
deposited with the respondent company in advance.

That as per judgment dated 10.11.2021 in complaint no. 1212 of
2021 titled as Vinod Agarwat‘%ka Limited, the authority has

already directed the prumu r'-r ;c ;ﬂr& assured return and delayed
-n {;‘ ;f

possession charges to the¢g ﬁ:. The authority has also
1} .
directed for executior @BA [ deed of the booked unit.

O,
Therefore, the comp -.':T 1 tls. OIC

EE it complaint before
this authority under secti rlﬁ A 6.read with rule 28 of
rules 2017 to ‘.1 r

J < :
grieyances against the

essal Iaf
r

respondent company

Relief sought by the

The complainant aﬂf

I.  Direct the respondent to p agreed assured return charges
along with i UQJ@RAD& ‘; the complainant
accrued from the month of July 2018 to the date of offer of

possession along with occupation certificate by respondent.

il. Directthe respondent to pay delay possession charges for delay
to the complainant from the due date of delivery of possession
i.e, 06.02.13 to the date of offer of possession along with

occupation certificate by the respondent.
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iii. Direct the respondent to execute and register the conveyance
deed of the booked unit after completion of pending
construction works and receipt of occupation certificate in

respect of same.

On the date of hearing, the Authority explained to the
respondent/promoter about the contraventions as alleged to have
been committed in relation to section 11(4)(a) of the Act to plead
guilty or not to plead gullty

Reply by the respundent

The respondent has file \Elpe; p| -"n basis of the following
3 “-'-g,

grounds:

The complaint is pretation of the
X N L
provisions of the u sygl,E ) incorrec! El erstanding of the
J
terms and conditi ﬁ{\\ .I builder n " agreement dated

06.02.2010, as shall b svident fr m- submissions made in the

following paras GH AE jl
That at the very o %esent complaint is

not maintainable GAV tpe\ejns Qﬂn w{\{hi& complainant has

misdirected himself in filing the above captioned complaint before
this authority as the relief being claimed by the complainant cannot
be said to fall within the realm of jurisdiction of this authority. It is
humbly submitted that upon the enactment of the Banning of
Unregulated Deposit Schemes Act, 2019, (hereinafter referred as

BUDS Act) the 'assured return’ and/ or any “"committed returns” on
Page 7 of 31
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the deposit schemes have been banned. The respondent having not
taken registration from SEBI board cannot run, operate, continue an
assured return scheme. The implications of enactment of BUDS Act
read with the Companies Act, 2013 and Companies (Acceptance of
Deposits) Rules, 2014, resulted in making the assured
return/committed return and similar schemes as unregulated

schemes as being within the deﬁnitiun of “Deposit”.
.. o :I. pb_-: 4~ \_\
:{1 I'l.r-l.-r ;—L
That as per Section 3 of the B 'B»-,- ﬁﬁ‘t 1l unregulated deposit scheme

_'b .;f
A *ﬂ'

have been strictly banned deposi takers such as builders,

y

Al ah

cannot, directly or -indiréctly pro qperate issue any
-E.:r "m:—'-z.‘nr" '

advertisements u iting partrcipatiﬂn or %}@ent in; or accept

h : - A Actm
deposit. Thus, the ﬁip nnﬁ ftne Uﬁfi ct, makes the assured

return schemes,n build er an#pl t ,@’ gal and punishable

under law. Further ¢ ﬁ' ecuritiesE change Board of India Act,
| )
1992, (hereinafter referréd.at Act) the collective investment

schemes as deﬁﬂrﬂ ﬁnElR ﬂ only be run and
operated by a rggqt?rﬂﬁ_m fa.ny Y'%Enfe tb?e assured return

scheme of the respnnﬁémf has become 1I1Egal\byfhe operation of law
and respondent cannot be made to run a scheme which has become
infructuous by law. Also, it is important to rely upon clause 35 of the
BBA dated 06.02.2010 which specifically caters to situation where

certain provisions of the BBA become inoperable due to application

of law.
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Thatitis pertinent to mention that the complaint is not maintainable
before the authority as it is apparent from the prayer sought in the
complaint. Further it is crystal clear from reading the complaint that
the complainant is not an ‘allottee’, but purely is an ‘investor’, who
is only seeking physical possession/delay possession charges from
the respondent, by way of present petition, which is not
maintainable as the unit is not meant for personal use, rather it is

Ch QL ‘V -
meant for earning rental income. v+

That it is also relevant tome} tion heré'that the commercial unit of
the complainant was'n un-;jf_:.' ¢ ph tessiun as the said

. «b
unit is only mean _: ingm&satdvebm

i

by the complainant.: éi}c‘q the co ace booked by the

space for earning

rental income. Furthermore,
| M

the said commerci % e sh ll:i

f the agreement,

legally possessed

complainant is not meant for., essmn

That in view ufthMrAm {{nﬁ Hd}% 0.2017 passed by
the Maharashtra au ori Th Wut titled Mahesh
(B RTCRA

Pariani vs. Monarc order, Complaint No:
CC00600000000078 of 2017 and wherein it has been observed
that in case where the complainant has invested money in the
project with sole intention of gaining profits out of the project, then
the complainant is in the position of co-promoter and cannot be

treated as ‘allottee’.
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It is submitted that the complainant entered into an agreement i.e.,
builder buyers’ agreement dated 06.02.2010 with respondent
company owing to the name, good will and reputation of the
respondent. That according to the terms of the BBA dated
06.02.2010, the construction of unit was completed and the same

was duly informed to the complainant vide letter dated 29.02.2016.

That due to external circumstanrasvhmh were not in control of the

township ‘Vatika India:Next' beyond the econtrol of the respondent

such as the follows:

a. CunstrucﬁuWAdR ERIAuﬂng of Chainsa-
Gurgaon-Jhajjar-Hi rPlp ‘Authority of India
URTGIRARN

Limited (Gail) for suppiymg natural gas and the consequent
litigation for the same, due to which the company was forced
to change its building plans, project drawings, green areas,
laying down of the connecting roads and complete lay-out of

the Township, including that of Independent floors.
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. Non acquisition of land by Haryana Urban Development
Authority to lay down of Sector roads 75 mtr and 60 mtr wide
and the consequent litigation for the same, the issue is even

yet not settled completely.

. Labour issue, disruptions/delays in supply of stone aggregate

and sand due to court orders of the courts, unusually heavy

. Delay in removal /.re
66KVA in Licenses Land, des
with HVBPNL; ]

. Total and P

A
’%
issued by the Nat rél rhn Tribu ;- iring various times

J
since 2015. 0*4:,,5 REG‘:’\?

. The Naﬁnnm m ironment Pollution
Control Au s and measures
(GRAP) to @@@ @@QMM quality in Delhi-

NCR region especially during the winter months over the last
few years. Among various measures NGT, EPCA, HSPCB and
Hon'ble supreme court imposed a complete ban on
construction activities for a total of 70 days over various

periods from November 2015 to December 2019.
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g Additionally it imposed a set of partial restrictions, some of

which are:

No construction activities between 6 pm till 6 am (174 days).

L

Stop the usage of Diesel Generator Sets (128 days).

D

Stop entry of Truck Traffic into Delhi.
Close brick kilns, Hot Mix plants and Stone Crushers.

e

e. Stringently enforced rules for dust control in construction activities
and close non-compliant sites.
f. This year, partial rest rb%"‘eqnnnued to be in place in NCR
region. '-"
h. The several stretch Sta

restrictions have leg
constructior ﬁ

b
from demobilizat

m
it took seve% i

activities with'therec

i. That the respondent-had | i_-i.r'- en~issued the license, by the

Director TH ﬁcﬁﬁ ﬁ‘q{aryana for the
develupme le nintegrated township, in
terms with L‘Ra erj I?me t 'and Regulation of
Urban Areas Rules, 1976 (hereinafter HUDA Rules, 1976) in
terms of form LC-IV-A, which were timely renewed as per the

HUDA Rules, 1976. The said HUDA Act, 1975 and the Rules of

1976 prescribe a duty upon the HUDA and the Director Town
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and Country Planning to provide external development works

& infrastructure development works.

It is submitted that upon the issuance of the DTCP License, the
concerned government department levied a certain fee in order to
fulfil the EDC and IDC development work, which has been delayed
and not completed by the government authorities. The incompletion
of such development works_ rg}q}qd in minor alterations in

WS

timelines of the project, hnﬁ 'respandent yet managed to

“?’
jl .'r
complete the project. It js/pertii '. o'mention that in the matter
titled, Credai-NCR vs! $ artm ' fitand Country Planning,
£\ ey \ O

Government of Haryana &Anr. beforethe Competition Commission
TN 5]
of India - Case N !ﬂ fZDi:E\ﬁs hee pi@ nd well conveyed

by the hon'ble co @ or

government departments'in.j e necessary development

work subsequenﬂ} %ﬁdﬁﬁ M Thus, the altered

timelines were never, EJ decl an,g‘:he e pupdent lacked any
control in the subgeqj efefenee"ﬂf the 6]e’ct. Thus since the

hurdles faced by the respondent company were beyond the control
of the Respondent, there was unintentional delay in completion of
the project. It is further submitted that, it was never the intention of
the respondent company to not complete the project, and the only
effect of all the obstructions was that the timelines as proposed

initially could not be fulfilled.
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That the complainant is attempting to seek an advantage of the
slowdown in the real estate sector and it is apparent from the facts
of the present case that the main purpose of the present complaint
is to harass the respondent by engaging and igniting frivelous issues
with ulterior motives to pressurize the respondent company. It is
pertinent to submit that the erstwhile allottee was sent the letter
dated 29.02.2016 informing nfrl}ecimplenun of construction. Thus,

[

the present complaint is withe { e.-,u* pasis and no cause of action
Gyt 1:'

of a'-.-r‘u_ plainant and against the

a5 to be dismissed.

filed and placed on
ce, the complaint

‘documents.

The authority observed that it Has territorial as well as subject

matter jurisdicti j%: Y omplaint for the
ivenbelow." | |/ D] [/ 21D

reasons giv E%L._J:-.lj (=] .U[\j\

F.I Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by
Town and Country Planning Department, the jurisdiction of Real
Estate Regulatory Authority, Gurugram shall be entire Gurugram
District for all purpose with offices situated in Gurugram. In the

present case, the project in question is situated within the planning
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area of Gurugram District, therefore this authority has complete

territorial jurisdiction to deal with the present complaint,

F.Il Subject matter jurisdiction

Section 11(4)(a) of the Act, 2016 provides that the promoter shall

be responsible to the allottees as per agreement for sale. Section

11(4)(a) is reproduced as hereunder:

Section 11(4)(a) Y, 'i-.q 2
sponsibilities and functions

it— B

Be responsible for all oblig ations;

under the provisions of this ¢t or. | - g’ uies and regulations made
) 1 g

thereunder or to the allottées a ,-s

e ‘agreement for sale, or to

the association of allott ses, ﬂl the case may be, till the conveyance

T [

of all the apartme -J'- ots or buildi

ase may be, to the

allottees, or thecommon ur@dwrtamgam on.of allottees or the
competent authar ity, as the case ma)

The provision @ I assured .r &r of | flder buyer's
agreement, as per clause 15 ) th 2 BBA dated cordingly, the

promoter is re *“ 0 aH oblij atﬂ)n ;}

functions includ r‘fr .9 a

Builder Buyer's Ag

Section 34-Funcﬁu ___.--. rity:
34(f) of the Act prov L

sibilities and
as provided in

€ sure mmpfrance of the

obligations ¢ s and the real
estate agencsw cﬁ?y nd'r urarmns made

thereunder.

So, in view of the prawsmns of the Act nf 2016 quoted above, the

F

Wl v

authority has cumplete ]urisdimnn tu decide the complaint

regarding non-compliance of obligations by the promoter leaving

aside compensation which is to be decided by the adjudicating

officer if pursued by the complainant at a later stage.’
G.  Findings on the relief sought by the complainant:

G.1 Assured return
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While filing the petition besides delayed possession charges of the
allotted unit as per builder buyer agreement dated 06.02.2010, the
complainant has also sought assured returns on monthly basis as
per addendum to the agreement at the rate of Rs 65/- per sq. ft. of
super area per month till the completion of construction of the said
building. It was also agreed as per clause 32.2 that the developer
would pay to the buyer Rs. 65/- per sq. ft. super area of the said

commercial unit as cummitted return for uptu three years from the

ndent refused to
i of Unregulated

Of ion :' d the payments made
in this regard are prntecte St Section 2(4 (iii) of the above-
mentioned Act. Mvﬁhﬂﬁﬁ %

who took a stand tiaatxhpug 1t1pfaid‘tf| :ﬁﬂuunt of assured returns
upto the year 20558k d\daféaﬁﬁe*

into force of the Act of 2019 as it was declared illegal.

t is otherwise and
n‘IJ amount after coming

The Act of 2016 defines “agreement for sale” means an agreement
entered into between the promoter and the allottee [Section 2(c)].
An agreement for sale is defined as an arrangement entered
between the promoter and allottee with freewill and consent of both
the parties. An agreement defines the rights and liabilities of both

the parties i.e., promoter and the allottee and marks the start of new
Page 16 of 31
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contractual relationship between them. This contractual
relationship gives rise to future agreements and transactions
between them. The different kinds of payment plans were in vogue
and legal within the meaning of the agreement for sale. One of the
integral part of this agreement is the transaction of assured return
inter-se parties. The “agreement for sale” after coming into force of
this Act (i.e., Act of 2016) shall be in the prescribed form as per rules
but this Act of 2016 does nut,.rewnte the “agreement” entered

. v/s Union of India &
n 06.12.2017. Since

ionship therefore, it
- returns between the

nship. Therefore,

ority has complete
jurisdiction to deal es as the contractual

relationship arise out of agre for sale only and between the

same parties as pH p%v%oé H fﬂﬁ] (a) of the Act of
2016 which pruwd,ss;hatl;he n;nu respnnmble for all
the obligations un(ﬂgr’me Abtlas per Igv Eﬁi\hent for sale till the
execution of conveyance deed of the unit in favour of the allottees.
Now, three issues arise for consideration as to:

i.  Whether authority is within the jurisdiction to vary its earlier

stand regarding assured returns due to changed facts and

circumstances.
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ii. Whether the authority is competent to allow assured returns to
the allottees in pre-RERA cases, after the Act of 2016 came into
operation,

iii. Whether the Act of 2019 bars payment of assured returns to the

allottees in pre-RERA cases

While taking up the cases of Brhimjeet & Anr. Vs. M/s Landmark
Apartments Pvt. Ltd. (complaint no 141 of 2018), and Sh. Bharam
Singh & Anr. Vs. Venetain LDF cts LLP” (complaint no 175 of

If{..-.
Eratesrt b

2018) decided on 07.08.2018 "i‘.g‘,iﬁ.zme respectively, it was

K 6
“'k
dli‘ibut at that time,
3&1 ority nor it was
-

argued on behall%@e all l e<basis of contractual

L

Hat amount. However,

the court. There i

provides that the'law pplies to the cases

arising in future ofly a'kndﬂ? a plffab;.{ﬂjy‘& thelcases which have
attained finality is%ﬁ’fre :ecatt'i”s{a“i:'fg t!ei?aeal would otherwise work
hardship to those who had trusted to its existence. A reference in
this regard can be made to the case of Sarwan Kumar & Anr Vs.
Madan Lal Aggarwal Appeal (civil) 1058 of 2003 decided on
06.02.2003 and wherein the hon'ble apex court observed as
mentioned above. So, now the plea raised with regard to

maintainability of the complaint in the face of earlier orders of the
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authority in not tenable. The authority can take a different view
from the earlier one on the basis of new facts and law and the
pronouncements made by the apex court of the land. It is now well
settled preposition of law that when payment of assured returns is
part and parcel of builder buyer’s agreement (maybe there is a
clause in that document or by way of addendum , memorandum of
understanding or terms and conditions of the allotment of a unit),

then the builder is liable to pay:.;hat amount as agreed upon and

can't take a plea that it is not. i ;g pay the amount of assured

. A 5'.)1

return. Moreover, an agreemqufwe defines the builder-buyer

relationship. So, it cap” s:{lﬁ" : tr_j%a%reement for assured
returns between Ei% @L and ‘all es out of the same

relationship and rked b}r_tﬁe Jorigi greement for sale.

Therefore, it can ,@ thatﬂ’#a,ut#n@ ha% rgplete]urisdlcnnn
with respect to as u;§ l;ilrnﬁcaﬁes 15 th ?ractual relationship

arises out of the agreement for sal on ﬁg’fbetween the same
contracting paﬂles&g@p { ;afgg{ the case in hand, the

éf

-

issue of assured returns is ::?ﬁ'“thﬂ basis of contractual obligations

arising between %Eﬁ)& ?{ g'r- ﬂf };%neer Urban Land

and Infra.structureumfwdﬁ ;:.-u/;ﬂn’ rTuf India & Ors. (Writ
Petition (Civil) No.43.of 2019) décided on'09.08.2019, it was
observed by the Hon'ble Apex Court of the land that “...allottees who
had entered into “assured return/committed returns’ agreements
with these developers, whereby, upon payment of a substantial
portion of the total sale consideration upfront at the time of
execution of agreement, the developer undertook to pay a certain
amount to allottees on a monthly basis from the date of execution

of agreement till the date of handing over of possession to the
Page 19 of 31
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allottees”. It was further held that ‘amounts raised by developers
under assured return schemes had the “commercial effect of a
borrowing’ which became clear from the developer's annual returns
in which the amount raised was shown as “commitment charges”
under the head “financial costs”. As a result, such allottees were held
to be “financial creditors” within the meaning of section 5(7) of the
Code” including its treatment in books of accounts of the promoter

r..';

and for the purposes nf incmne tax. Then, in the latest

> cture Ld &Anr. wi rgg‘d to the allottees

icial crhdlltF\

section 5(7) ufthe ’I"l%n m r_-

ig‘fercetheﬁctufzmﬁ

of the Act of 2017 read with rille'2(6) of the Rules, 2017. The Act of
2016 has no prquﬁ . t Ra%gcmal obligations
between the partips-.aﬁ e}?y theJ;{ 'bl, Bombay High Court in
case Neelkamal Raaft&ré bur nn“Pﬂvnfk Limited and Anr. v/s
Union of India & Ors, (supra) as quoted earlier. So, the
respondent/builder can't take a plea that there was no contractual
obligation to pay the amount of assured returns to the allottee after
the Act of 2016 came into force or that a new agreement is being
executed with regard to that fact. When there is an obligation of the

promoter against an allottee to pay the amount of assured returns,

Page 20 of 31



29,

30.

HARERA
- GURUGRAM Complaint no. 5156 of 2021

then he can’t wriggle out from that situation by taking a plea of the
enforcement of Act of 2016, BUDS Act 2019 or any other law.
Itis pleaded on behalf of respondent/builder that after the Banning
of Unregulated Deposit Schemes Act of 2019 came into force, there
is bar for payment of assured returns to an allottee. But again, the
plea taken in this regard is devoid of merit. Section 2(4) of the above
mentioned Act defines the word ‘ deposit’ as an amount of money
received by way of an advance e O lq:zi or in any other form, by any
deposit taker with a promise ﬁ:ﬂ ot turn vhether after a specified period
or otherwise, either in cash r‘ ﬁt dnd or in the form of a specified
henefit thesform of interest, bonus,
i h R e __*' .

i. an amount regeived in the course.of, or purpose of,

pruf torinany athe

business and bearing a geniifne cannection to such business
including— my
ii. advance received’ i

J .

ection wi ’ nsideration of an
ney /

immovable prope V cement or arrangement

subject to the cond hat such.advance’is adjusted against

such immovable property-as.spetified in terms of the

agreement or ﬂgﬁnR E RA
A perusal of the e- ione 5 Mf he term ‘deposit’
shows that it hasﬁdmﬂﬁ fﬁg as assigned to it
under the Companies Act, 2013 and the same provides under
section 2(31) includes any receipt by way of deposit or loan or in
any other form by a company but does not include such categories
of amount as may be prescribed in consultation with the Reserve

Bank of India. Similarly rule 2(c) of the Companies (Acceptance of
Deposits) Rules, 2014 defines the meaning of deposit which includes
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any receipt of money by way of deposit or loan or in any other form
by a company but does net include.

i. as a advance, accounted for in any manner whatsoever,
received in connection with consideration for an
immovable property

ii. as an advance received and as allowed by any sectoral
regulator or in accordance with directions of Central or
State Government;

So, keeping in view the ahnve- ! ”_tiuned provisions of the Act of

en them.
of Unregulated
comprehensive

emes, other than

interest of depusiturs and rs connected therewith or

incidental theretoH ﬁﬁ%: Rﬂ f&ve BUDS Act 2019

mentioned above .

It is evident framﬂkpét&sdlﬁf‘sambn’"ﬁﬂ‘ﬂl[u] of the above-
mentioned Act that the advances received in connection with
consideration of an immovable property under an agreement or
arrangement subject to the condition that such advances are
adjusted against such immovable property as specified in terms of
the agreement or arrangement do not fall within the term of deposit,
which have been banned by the Act of 2019,
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34. Moreover, the developer is also bound by promissory estoppel. As

35.

per this doctrine, the view is that if any person has made a promise
and the promisee has acted on such promise and altered his
position, then the person/promisor is bound to comply with his or
her promise. When the builder failed to honour their commitments,
a number of cases were filed by the creditors at different forums
such as Nikhil Mehta, Pioneer Urban Land and Infrastructure

which ultimately led the centra! guvernment to enact the Banning of

ish‘sﬁla” 151}13 for ¢ D hsideration arose
ilaﬂn Fa%@ Gautam VS Rise
- KL’&-Z j 1f5‘] where in it was
held on 11.03.2020 th Ehﬂjﬁ&ﬁﬂ,lm 7 pay monthly assured

returns to the cnmpimnant*HII‘ ession of apartments stands

pndedover s e 0 TR B e

The definition of term ‘depasit’ as given in the BUDS Act 2019, has
Lsignbdamﬁt-uhdéf the Companies Act 2013,
as per section 2(4)(iv)(i) i.e, explanation to sub-clause (iv). In

the same meanm@*&s’a

pursuant to powers conferred by clause 31 of section 2, section 73
and 76 read with sub-section 1 and 2 of section 469 of the
Companies Act 2013, the Rules with regard to acceptance of
deposits by the companies were framed in the year 2014 and the
same came into force on 01.04.2014. The definition of deposit has

been given under section 2 (c) of the above-mentioned Rules and as
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per clause xii (b), as advance, accounted for in any manner
whatsoever received in connection with consideration for an
immovable property under an agreement or arrangement, provided
such advance is adjusted against such property in accordance with
the terms of agreement or arrangement shall not be a deposit.
Though there is proviso to this provision as well as to the amounts
received under heading 'a’ and ‘d’ and the amount becoming
refundable with or without interest due to the reasons that the

b BN
" - g v T8 =t el

company accepting the money does @@have necessary permission

A

NPT
or approval whenever requir u;-h deal in the goods or properties or

services for which the,mor ﬁs‘#&en{t ean the amount received
. { &
shall be deemed to be q@ posi _s‘r ﬁEl; however, the same

)

are not applicabl :_s" je case in ‘hand. Thoug 'ihlis contended that

there is no necessa perm'ﬁ}mp

consideration as z \p o'and would be c¢ -__.-_-'-__-‘f- as deposit as per

to take the sale

sub-clause 2(xv)(b)'but =:_-;{=. -—-ir:.,v' 1'this regard is devoid of
merit. First of all, thereis ol ii Sete section 2 (xiv)(b) which

provides that u oCiff hu-ud ided under this clause, Earlier,
the deposits receiv ﬁ pF %ﬁlld&fﬁ as advance
were considered gsdepu;ita l?ut wie.f,29. q& 0],45 it was provided
that the money recéived as such-would not ‘be deposit unless
specifically excluded under this clause. A reference in this regard
may be given to clause 2 of the First schedule of Regulated Deposit
Schemes framed under section 2 (xv) of the Act of 2019 which
provides as under:-

(2) The following shall also be treated as Regulated Deposit Schemes
under this Act namely:-
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(a) deposits accepted under any scheme, or an arrangement
registered with any regulatory body in India constituted or
established under a statute; and

(b) any other scheme as may be notified by the Central Government
under this Act.

The money was taken by the builder as deposit in advance against
allotment of immovable property and its possession was to be
offered within a certain periud Hnwever in view of taking sale
consideration by way of a-;l -: &ge builder promised certain
amount by way of assured r m 'lki' a certain period. So, on his

failure to fulfil thatcam t ¢ allot ee has a right to approach
the authority for redressal.of ‘ S grie evances by way of filing a
complaint. -Sr " \"ﬂ&*} ' O

It is not disputed 1 at the resndpnlii’s developer, and
it had not obtaine¢ re der the 2 :ﬁﬂm for the project

in question. Howe qf, eﬁpre ir] whi _e;'advance has been
received by the deve t. ron he allottees is'an ongoing project as
per section 3(1) of the A¢ -r:___“' _1'['3'-:"_..1." .the same would fall within
the jurisdiction uHﬁRu givingy he

complainant besides initi lal ‘proceedings. So, the amount
paid by the cu{%ﬁ%bé{iﬁ} QEAMegulated deposit

accepted by the later from the former against the immovable

desired relief to the

property to be transferred to the allottee later on.

F. 1l Delay possession charges

In the present complaint, the complainant intend to continue with
the project and is seeking possession of the subject unit and delay
possession charges as provided under the provisions of section

18(1) of the Act which reads as under.
Page 25 of 31



39.

40,

HARERA
e GURUGRAM Complaint no. 5156 of 2021

‘Section 18: - Return of amount and compensation

18(1). If the promoter fails to complete or is unable to give possession
of an apartment, plot, or building, —

Provided that where an allottee does not intend to withdraw from the
project, he shall be paid, by the promoter, interest for every month of
delay, till the handing over of the possession, at such rate as may be
prescribed.”

A builder buyer agreement dated 18.01.2012 was executed between
the parties. The due date is calculated as per clause 2 of BBA i.e, 3
years from the date of executiofi of this agreement. Therefore, the

o Tl At

Ao S 2o
possession was to be -%;;rg'-.-:_;,if- 18.01.2015, The relevant

i
clause is reproduced below;.— AR
. % ! \ .'I_Ili. .y .
“The developer will complete t e m;-r,,-__ E," ,0f the said complex
within three ’{‘ '- om the date of execution of this
agreement. Further, the Allottee hasiad full,sale consideration on

signing of thisagreement, the Devéloper fi h er. undertakes to

make paymet ;" As per Annexu *].- A’ (Rupees.......) per sq.ft. of
super area pefino ay of committed return for the period
of constructig llottee duly accepts, In the event of a
time overrunyin. ation f e said complex the Developer
shall continue to pay't Allottee the withifi mentioned assured
return until the offered by the developer for possession.

clause of the agre t wherein th sion has been subjected
to all kinds of teHAtEg:&% RAreement, and the
complainant not GEinE ;qiytfaqlf_’fu@pﬁ"\iﬁ/gruvisiuns of this
agreement and cun%hﬁ’n’lce\ wi‘ti‘}"‘&'lfll ]}ruvisiuns', formalities and
documentation as prescribed by the promoter. The drafting of this
clause and incorporation of such conditions is not only vague and
uncertain but so heavily loaded in favour of the promoter and
against the allottees that even a single default by him in fulfilling
formalities and documentations etc. as prescribed by the promoter

may make the possession clause irrelevant for the purpose of

Page 26 0f 31



41.

4.

m HARERA

&9 GURUGRAM Complaint no. 5156 of 2021

allottees and the commitment time period for handing over
possession loses its meaning. The incorporation of such clause in the
buyer's agreement by the promoter is just to evade the liability
towards timely delivery of subject unit and to deprive the allottees
of their right accruing after delay in possession. This is just to
comment as to how the builder has misused his dominant position
and drafted such mischievous clause in the agreement and the
allottees is left with no option buths:gn on the dotted lines.

Admlsslhﬂity of delay poss ;.5:.; ‘charges at prescribed rate of

the handing over of

possession, at s and it has been
1

prescribed under ‘Qg W been reproduced
< .
as under: \ /
Rule 15. Pres roviso to section 12
section 18 and sub bsection (7) of section

19]

(1) Fa h ; section 18 and
“interest at the

rate crf " shall be the State n of India highest
@Lﬂ ﬁxma é%)mf India marginal

cost of lending rate (MCLR) is not in use, it shall be
replaced by such benchmark lending rates which the
State Bank of India may fix from time to time for lending

to the general public.
The legislature in its wisdom in the subordinate legislation under

the rule 15 of the rules has determined the prescribed rate of

interest,
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Consequently, as per website of the State Bank of India ie.,
https://sbi.co.in, the marginal cost of lending rate (in short, MCLR)
as on date i.e, 05.07.2022 is 7.70%. Accordingly, the prescribed rate
of interest will be marginal cost of lending rate +2% i.e., 9.70%.

The definition of term ‘interest’ as defined under section 2(za) of the
Act provides that the rate of interest chargeable from the allottee by

the promoter, in case of default, shall be equal to the rate of interest

which the promoter shall be liahlq to pay the allottee, in case of
duced below:

“(za) "interest" means\the " af interest payable by the

(i)

(ii)

On consideration re rd and submissions
made by the coHA ;ﬁﬁ the authority is
satisfied that the rt ‘pu{ld&pgls 1an(rE€' no%p‘f the provisions of
the Act. The agreeméntexecuteﬂb een the parties on 06.02.2010,
the possession of the subject unit was to be delivered within
stipulated time i.e, 06.02.2013. However now, the proposition
before it is as to whether the allottee who is getting/entitled for

assured return even after expiry of due date of possession, can claim

both the assured return as well as delayed possession charges?
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To answer the above proposition, it is worthwhile to consider that
the assured return is payable to the allottees on account of a
provision in the BBA or in a MoU having reference of the BBA or an
addendum to the BBA or in a MoU or allotment letter. The assured
return in this case is payable from the date of making 100% of the
total sale consideration till completion of the building. The rate at
which assured return has been committed by the promoter is Rs.

65/- per sqft of the super areawper month which is more than

.k_'; -, g
sy

return with delayed pussess on charges payable under proviso to

ble approximately

whereas the delaye §: e sessiBR ch%ﬁ arep
assured the allo ep : ',ﬁeihﬁujhé‘ enti

4Gt Ane said building
8

n, the promoter has

d for this specific

due date of possession is ov e assured returns are payable

from the first 3 yHM% Eﬁ‘w% of the project or

till the date of said- umltjspaj:t; 1? put ?xbl wz];uchever is earlier.
The purpose of dal%?ed ﬁokséssmn charges' after due date of
possession is served on payment of assured return after due date of
possession as the same is to safeguard the interest of the allottees as
their money is continued to be used by the promoter even after the
promised due date and in return, they are to be paid either the
assured return or delayed possession charges whichever is higher.

Accordingly, the authority decides that in cases where assured

return is reasonable and comparable with the delayed possession
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charges under section 18 and assured return is payable even after
due date of possession till from the date of completion of the project,
then the allottees shall be entitled to assured return or delayed
possession charges, whichever is higher without prejudice to any
other remedy including compensation. Hence, the authority directs
the respondent/promoter to pay assured return from the date the
payment of assured return has not been paid till completion of
construction of building @Rs - 65/- ‘&per sq.ft. per month and @ Rs.

f'u_.

65/- per sq. ft. per month of m: Larea as minimum guaranteed rent

l-'".
o

Hence, the Authori here this order and issue the
following directi “i ERQ%& Act to ensure
compliance of al:trhl\i:g_;tiudns ;‘xast} Hﬁ%ﬁrw ?{g:ﬁ-ﬂﬂotem as per the

functions entrusted to the Authority under Section 34(f) of the Act

of 2016:

I Since assured returns being on higher side are allowed than DPC
so, the respondent is directed to pay the arrears of amount of
assured return at the rate i.e, Rs. 65/- per sq.ft. of the super area
per month to the complainant from the date the payment of

assured return has not been paid i.e., July 2018 till the date of
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completion of the building. After completion of the construction
of the building, the respondent/builder would be liable to pay
monthly assured returns @65 /- per sq. ft. of the super area up to
3 years or till the unit is put on lease whichever is earlier.

il The respondent is also directed to pay the outstanding accrued
assured return amount till date at the agreed rate within 90 days
from the date of order after adjustment of outstanding dues, if
any, from the cemplainant and failing which that amount would
be payable with interest @e.?p% p.a. till the date of actual

realization.

ifi. The respondent shall execute the cenve}rance deed within the 3
AN B WP
months from the final effer of possession alongwith OC upon
s f - - A A
payment of requisite stamp duty as per norms of the state
"'i| \ =4

i A
government. H"‘l, |I RN

iv. The reependenhﬁ;ﬁ not chrarge enﬁhbijé&mn the complainants

which is not the ph;:teff t]wegreement ﬁfeele
'E ,.ri--_t.,-. >,
49. Complaint stands disgeeed P el

50. File be consigned E!%ggs@ ¥ _i | E‘ 3 ﬁl

v =57 UITUAZZIN A P s—1
(Vijay kumar Goyal) (Dr. K.K. Khandelwal)

Member Chairman
Haryana Real Estate Regulatory Authority, Gurugram

Dated: 05.07.2022
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