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BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. 1466 of 2021
First date of hearing: 17.05.2021
Date of decision :  13.07.2022

Subhas Chandra

Thrg ugh SPA Holder Nirmal Chawla Bhalla

AddL‘ess: Flat no. 1501, Building 1871, Road

5716, Block 257, Amwaj, Kingdom of Bahrain.  Complainant

Versus

L. 'js Imperia Wishfield Pyt Ltd.

Regd. Office at: - A-25, Mohan Cooperative
Indu|5l;rm| kistate, Mathura Road, New Delhi,

1 ID{P44

2. Tata Capital Housing Finance Limited
Address: B-136,1+ & 2% Floor, Lajpat Nagar 2,
New Delhis110021

3. M/s Seedwill Consulting Pvt. Ltd.

Address: Scedwill Tower, Plot no. 51, 2w
Floor, Sector-18, Udyog Vihar, Gurugram-

122015 Respondents
CORAM:
Shri KK Khandelwal Chairman
Shri Vijay Kumar Goyal Member
APPEARANCE:
Shri Nirmal Chawla (SPA) Advocate for the complainant
Shri Himanshu Singh Advocate for the respondent
no. 1
Shri Sham Taneja Advocate for the respondent
no. 2
Advocate for the respondent
Shri Nitish Kumar Singh no. 3
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ORDER

I'he present complaint dated 15.03.2021 has been filed by the

complainant /allottee under section 31 of the Real Fstate
[Regul%.;-itiun and Development) Act, 2016 (in short, the Act)
read with Rule 28 of the Haryana Real Estate (Regulation and
Develgpment) Rules, 2017 (in short, the Rules) for violation of
;uclic:-ll I1(4)(a) of the Act wherein it is inter alia prescribed
that the promoter shall be responsible for all obligations,
responsibilities and functions under the provision of the Act or
the rules and regulations made there under or to the allottees

I
1s per the agreement for sale executed inter se.

Unit and project related details

The particulars of unit details, sale consideration, the amount

naid by the complainant, date of proposed handing over the

possession, delay period, if any, have been detailed in the

'ﬂiluwrg tabular form:

|S. No, Heads Information
1. ‘iName and location of the | “The Esfera Phase I1” at sector |
;F”HL‘H _ 37-C, Gurgaon, Haryana
2 | %thure of the project Group Housing Complex
3. ;i‘r«:1|urt area 17 acres
4, | I[.Tr'l'iI:}" license no. ' 64 0f 2011 dated 06.07.2011

valid upto 15.07.2017

5. Name of license holder M /s Phonix Datatech Services

Pvt Ltd and 4 others
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registered

Apartment no.

Unit measuring

agrecment

Date ol
agrecment

Due date of possession

Possession clause

Complaint No. 1466 of 2021

RERA Registered/  not | Registered vide no. 352 of

2017 issued on 17.11.2017 up
to 31.12.2020

1801, 18th Floor, Block E
l (page no. 18 of complaint)
1650 sq. ft.

‘ (page no. 18 of complaint) |

Date of builder buyer 26.09.2015 |

[page no. 16 of complaint|

tripartite | 27.02,2016

| [page no. 66 of complaint|
 26.03.2019

[calculated as per possession
| clause]
' 10.1. SCHEDULE FOR
- POSSESSION

"The developer based on its
present plans and estimates
and  subject to all  just
exceptions, contemplates g
complete the construction o
the said building/said
apartment within a period ol
three and half years from the
date  of execution of this
agreement unless there shall be
delay or there shall be failure
due to reasons mentioned in
clause 11.1, 11.2, 11.3, and
clause 41 or due to failure of
allottee(s) to pay in time the
price of the said unit along with
other charges and dues in
accordance with the schedule
of payments given in annexure
- Cor as per the demands raised
by the developer from time
time ar any failure on the part
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1I - - - s
of the allottee to abide by all of
cany of the terms or cnndltmnq
I of this agreement.”
(emphasis supplied)
| 13, |Total consideration Rs. 1,02,26,250/-
|as per agreement on page no.
25 of complaint |
14. | [Total amount paid by the | Rs. 81,02,824 /-
! complainant
Rs. 5,03,063/- (paid by
‘ ‘ complainant to R1) |
Rs. 3,39761/- (paid by
complainant to R2) |
| | Rs.  72,60,000/-(paid by
' TCHFL)
' [as alleged by complainant|
15, Decupation certiticate Not received
16, Dtter of possession Not offered
B. Facts of the complaint
3. That the complainant has purchased the above-mentioned
project through brokers of the Investor Fortune, ie.
respondent no. 3 in the kingdom of Bahrain during the
property show targeted towards NRI's sometimes in March
2015 ﬁnui the builder buyer agreement was signed on
26.09. Zﬂlﬁ The deal was signed under a subvention scheme
and a 'rluwn payment of Rs. 5,03,063/- was given by the
complainant to the Imperia, i.c., respondent no.1 and also the
housing loan amounting to Rs. 72,60,000/- was also
sanctioned by the TATA Capital Housing Finance Ltd., ie
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respondent no. 2 at the instance of the developer, e,
respondent no.1.

That It the time of signing the documents it was assured by
Sakshi and Manav Bhatia, owner/brokers of Investors Fortune
and by TATA Capital Housing Finance Limited the
rcpreﬁentativcs of respondent no.1 for timely possession of

the flat, and further assured that the complainant is not liable

Lo pay any type of interest till possession of the flat is handed

OVer. igut till date the complainant neither got the possession

nor got his amount of Rs. 5,03,063 /- refunded with interest as
requeitcd by the complainant from time to time through
lelephonically and emails. The complainant also handed over
few hlfnk signed cheque(s)as security to the respondent no.2
on 1hei assurance that the same will not be used/misused by
them i:n the manner.

lhat the TATA (Capital Housing Finance Limited (respondent
n0.2) is continuously harassing the complainant for payment
bF Pre:EMI interest on loan amount, which is expected to be

haid b*, them, respondent no.1 being developer of the property

[0 the bank, ie., respondent no.2 (TATA Capital Housing
*‘fn;.mc'[c Limited) as per the agreement. As the complainant is
10t liable to pay any dues to TATA Housing Capital Finance
Ad., i!.e., respondent no.2, as claimed by them due to
1ugligT|1ce and misrepresentations on behalf, i.c., respondent
no.1/developer.

That lI%m constant intimidations by the TATA Capital Housing

Finance Limited are negatively impacting on the pertect credit
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rating of the complainant and also causing mental torture and
harassment to the complainant,
That the respondent no.1 has defaulted, mis-represented and

cheated the complainant by not complying with regard to

clause 1.2A of agreement regarding payment of Pre-EMI to the
bank, 1.9., TATA Capital Housing Finance Limited (Respondent
No.2) directly till offer of possession and by usurping his hard-
E'J,I‘I]{‘(i money.,

That respondent no.l further defaulted on clause 11.3
regurd!tng the failure of delivering the possession within 3
vears of the execution of apartment buyer agreement. That as
her lh-:;'* terms of the said agreement was required to hand over
the possession of the flat as per clause of the agreement.

That all the respondent(s) have failed to keep their
commitment and lost the customer's faith as it has delayed the

possession of the said flat innumerable times and now the

::nrnplelinam needs his money back after terminating this

A

igreement as he is no more intended for any flatin the project

=

ot rcs;]undent no.1. The complainant has paid Rs. 5,03,063/-

B

15 the initial amount to the respondent no.1 on the assurance

-

frepresentatives and agents of respondents at the time of the

F o

ooking of flat and the complainant was also assured that he is

-

| :
0t required to pay any amount or any interest till the

10ssession of the flat is handed over, but respondent no.1 has

=

piled i|n his commitments. As the TATA Capital Housing

—

inance Limited is continuously asking for Pre-EMI interest
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from the complainant for which the complainant is not at all
liable as per the agreement.

That L»rhi!e sanctioning the loan the TATA Housing Capital
I*'inanjl'.e l.td. took few cheques out of which the three cheques
amounting to Rs. 1,13,833/-Rs. 1,13,833/- Rs. 1,12,095/-as
securi![y which was debited by respondent no. 2 in its account
on {]‘JJ!DS.ZHI?, 27.06.2017, 17.08.2019 respectively without
Any - consent  or  knowledge of the complainant and
continuously harassing the complainant for the payment of
mercs!;l on loan amount which is expected to be paid by them
being |dew:|uper of the property to the bank as per the
igreement.

That the complainant has lost the faith in the respondent
Company as the respondent has to deliver the possession, but
the respondent has failed to do so now the complainant needs
his mﬂ'ney back after terminating this agreement as he is no
more Intended to continue. The complainant has made a
;mynw'nl of Rs. 5,03,063/- as initial amount and Rs. 3,39,761 /-

which r.rvus debited by the respondent no. 2 from the account

—

of the jmnplamam without any prior knowledge.

That the complainant is no more interested to continue with
this agreement and henceforth cancel the allotment and want
the refund of his hard-carned money of Rs. 8,142,824 /- with
the mt:.rr-:?st @ 18%per annum.

H.eliefs',nught by the complainant:

The complainant has sought the following relief:

Page 7 0f 22




15

16.

1.7,

o AR{E

_F;«_u-:_.- _ e:-m« A Complaint No. 1466 of 2021

5,03,063/- paid by the complainant to
rirspnndentjhuilder and Rs. 3,39,761/- paid to financial
mstitution and Rs. 72,60,000/- paid by the financial
ir}stitmiun on behalf of complainant to the respondent
along with interest.

On th!e date ol hearing, the authority explained to the
respondent/promoter about the contraventions as alleged to
have beiecn committed in relation to section 11(4) (a) of the Act

Lo plead guilty or not to plead guilty.

Reply by the respondent no. 1.

That the present complaint has been filed by the complainant

against the respondent in respect of the tower “E" being

developed by the respondent in its group housing project
titled ls “Esfera Phase 11", situated at sector-37C Gurgaon,
Harya II:I.

Thatthe Matno. E 1801, in tower- E situated in the said project,
was allotted to the complainant by the respondent vide

|Ilutm¢nt letter dated 01.08.2016 on the terms and condition

k!

|
mutually agreed by the parties.

That the respondent had intended to complete the

-

nnstnrctiun of the said flat on time. It is pertinent to mention

e

hat it had successfully completed the construction of the said

—

ower and procured the occupancy certificates for three

—_—

owers out of 9 towers in the said project. However, the

donstruction of all the towers is completed and in habitable
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stage, in fact the respondent company had already applied for
the grant of occupation certificate for the rest of the towers of
project including tower E where the allotted unit situates.

That respondent company already intimated the complainant

about the factum of its OC Application before DGTCP, Haryana
though due to certain force majeure circumstance, majorly the
outbr |ak of second COVID wave in April 2021 and subsequent
lockdown in Haryana State, the DGTCP, Haryana could not
issue |]!hc OC well in time enabling the respondent to offer the
physical possession of the allotted unit to the complainant.
I'hat i!l Is reiterated that allotted unit is ready for fit out
pﬂsseslsian, and communication with regard to this aspect
have already been sent to all eligible allottees including the
:omp!.l,lmant herein. That it is important to mention here that
the prclaject "ESFERA" comprises of 2 phases whereas OC of the
phase !I of the project is duly issued by “Town and Country
Planning Development Haryana” on 07.02.2018 and more
than 1 é&ﬂ happy allottee(s) are residing in that phase. That the
physic I1I possession ol the unit will be tentatively delivered to
s reslect.lve allottee(s) soon with respective OC on the said
project,

That, t*:c respondent company is in extreme liquidity crunch

t this

1]

critical juncture, the company has also been saddled

=

vith orders of refund in relation to around 20-25 apartments

n the project, on account of orders passed by various other

courts.| The total amount payable in terms of these decrees

=]

weeeds an amount of Rs.20 Crores
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- |'That, lon account of many allottees exiting the project and

many other allottees not paying their installment amounts, the

company, with great difficulty, in these turbulent times has

managed to secure a last mile funding of Rs.99 crores from
SWAJH] Investment Fund - I. The said alternate Investment
fund {AII ) was established under the special window declared
on 6. ‘1 2019 by the Hon'ble Finance Minister to provide
priority debt financing for the completion of stalled,
brownfield, RERA registered residential developments that
are in the affordable housing /mid-income category, are net-
worth| positive and require last mile funding to complete

construction. The company was granted a sanction on

23.09.2020 after examination of the status of the company and
ts sub%urt project “Esfera” for the amount of Rs.99 crores. The
[irst tr!ansaction of installment has already been received by
the respondent company from the said fund as loan.

That several allottees have withhold the remaining payments,
which is severally affecting the financial health of the

respondent. Further due to the force majeure conditions and

¢ircumstances/reasons, which were beyond the control of the

respondent company as mentioned herein below, the

™

onstruction works got delayed at the said project.

I THat the respondent company started construction over
the said project land after obtaining all necessary
approvals and sanctions from different state/ central

ag“num/ authorities and after getting building plan

ﬂppnwed from the authority and named the project as
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‘Esfera 11", The respondent company had received

applications for booking of apartments in the said project
|
by various customers and on their requests, it allotted the

u%der—cﬂnslructmn apartments/ units to them.
|

. That, owing to unprecedented air pollution levels in Delhi

NCR, the Hon'ble Supreme Court ordered a ban on
construction activities in the region from November 4,
ZIJ;I 19, onwards, which was a blow to realty developers in
the city. The SC lifted the ban conditionally on December
9,2019 allowing construction activitics to be carried out
bétween 6 am and 6 pm, and the complete ban was lifted
hy! the Hon'ble Supreme Court on 14h February, 2020.

'l‘l}'ﬂt, when the complete ban was lifted on 14th February
2020 by the Hon'ble Supreme Court, the Government of
India imposed National Lockdown on 24th of March 2020
due to pandemic COVID-19, and conditionally unlocked it
in Brd May, 2020, However, that has left a big impact on
tl"uT procurement of material and labour. The 10-day
lockdown in effect since March 24, which was further
cxt|endcd up to May 3 and subsequently to May 17,
leading to a reverse migration with workers leaving cities
to return 1o their villages. It is estimated that around 6
lakh workers walked to their villages, and around 10 lakh
workers were stuck in relief camps. The aftermath of
lockdown or post lockdown periods the same have left

great impact and scars on the sector for resuming the fast-
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paced construction for achieving the timely delivery as
ag“t{:d under the allotment letter.
That initially, after obtaining the requisite sanctions and

approvals from the concerned Authorities, the

respondent company had commenced construction work
and arranged for the necessary infrastructure including
labour, plants and machinery, etc. However, since the
construction work was halted and could not be carried on
in | the planned manner due to the force majeure
circumstances detailed above, the said infrastructure
could not be utilized and the labour was also left to sit idle
resulting in mounting expenses, without there being any
progress in the construction work. Further, most of the

construction material which was purchased in advance

got wasted /deteriorated causing huge monetary losses.
Hwén the plants and machineries, which were arranged
fnr! the timely completion of the construction work, got
degenerated, resulting into losses to the respondent
{'GITIDHH},’ running into crores of rupees.

That every year the construction work was stopped /
banned / stayed due to serious air pollution during winter
session by the Hon'ble National Green Tribunal (NGT),
and after banned / stayed the material, manpower and
flow of the work has been disturbed / distressed. Every
yedar the respondent company had to manage and

rearrange for the same and it almost multiplied the time
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of banned / stayed period to achieve the previous
workflow.
vi. The real estate sector so far has remained the worst hit by

the demonetization as most of the transactions that take

place happen via cash. The sudden ban on Rs 500 and Rs
1000 currency notes has resulted in a situation of limited
orno cash in the market to be parked in real estate assets.
This has subsequently translated into an abrupt fall in
hausing demand across all budget categories. Owing to its
unigqueness as an economic event, demonetisation
hr!nught a lot of confusion, uncertainty - and, most of all,
especially when it came to the realty sector. No doubt,
CV:EI'}"GI‘IE was affected by this radical measure, and
initially all possible economic activities slowed down to a
large extent, which also affected the respondent company
ln‘ a great extent, be it daily wage disbursement to

procuring funds for daily construction.

vii. That there is extreme shortage of water in State of

Hdryana and the construction was directly affected by the
shortage of water. Further the Hon'ble Punjab and
Haryana High Court vide an Order dated 16.07.2012 in
CWPNo.20032 of 2009 directed to use only treated water
from available scewerage treatment plants. As the
avatlability of TP, basic infrastructure and availability of
water from STP was very limited in comparison to the

requirement of water in the ongoing constructions
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activities in Gurgaon District, it was becoming difficult to

timely schedule the construction activities.

eply by the respondent no. 2,

hat the respondent no. 2 Tata Capital Housing Finance
|

Amited|is accompany incorporated under the Companies Act,

956 and registered with the national housing bank as a

pusing finance company,

hat t*w complainant had approached the answering

respondent no. 2 for availing housing loan facility for

LIFChH!Jing the flat, which complainant, after verifying the
t‘ﬂjECt,!th selected its own and accordingly submitted the
acuma{nts for sanctioning the loan. It is to be stated that
nswering respondent on considering the financial eligibility

ad sanctioned an amount of Rs. 72,60,000/- and as per

|
r::quusliﬂbtainud by the complainant by way of disbursement

request form, answering respondent no. 2 had disbursed a

L}usingl loan of Rs. 67,51,237 /- out of the total sanctioned loan

mmmt! of Rs. 72,60,000/- which is to be paid in 180 months.

That t‘hf complainant had obtained the subvention scheme for

fixed Tsubvention period” of 24 months, whereby developer
sreed and undertake to service the Pre-EMI interest, on the

ntire r1|nmunl of loan disbursed by TCHFL, as payable by the

borrower to TCHFEL for a fixed period of 24 months and after

xpiry of said period, the borrower/ complainant shall be
I
olely liable to pay the Pre-EMIas per the terms and conditions

ontained in the loan agreement. Since the complainant has
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I iserabily defaulted in repayment of the balance Pre-EMI for a
lgng pci‘rind of time in spite of repeated reminders, the

answering respondent no. 2 had no other option but to initiate

roceedings to recover its debts under the provision of the

SARFAESI Act, 2002 after legally declaring the loan account of

| 5 -
the complainant as Non-Performing Assets.

|
ppies of all the relevant documents have been filed and

laced on record. Their authenticity is not in dispute. Hence,

the complaint can be decided on the basis of these undisputed

| = o ;
ocuments and submission made by the parties.

F. ]urisdicti'un ol authority

26.

a7,

28.

—

r
E
A

5

—

—_—

W

Lo

Lh

]

Lo

The authority observes that it has territorial as well as subject

matter |urisdiction to adjudicate the present complaint for the

|
pasons given below.
.1 Territorial jurisdiction
s per | notification no. 1/92/2017-1TCP dated 14.12.2017

ssued by Town and Country Planning Department, the

irisdiction of Real Estate Regulatory Authority, Gurugram
hall bf'[' entire Gurugram District for all purpose with offices

ituated in Gurugram. In the present case, the project in

uestion is situated within the planning area of Gurugram

District. Therefore, this authority has complete territorial

urisdiction to deal with the present complaint.

11 Subject matter jurisdiction

|
ection 11(4)(a) of the Act, 2016 provides that the promoter

hall bé responsible to the allottees as per agreement for sale.

;uctinn' 11(4)(a) is reproduced as hereunder:
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r'i‘(ll responsible for all obligations, responsibilities and functions
m'rdm' the provisions of this Act or the rules and regulations made
Lh;v:-'reunder or to the allottees as per the agreement for sale, or to
the association of allottees, as the case may be, till the conveyance
af all the apartments, plots or buildings, as the case may be, to the
alfottees, or the commaon areas to the association of allottees or the
f.':bnlr:ucwm authority, as the case may be;

Section 34-Functions of the Authority:

23,

14(f) of the Act provides to ensure compliance of the
Jﬂhﬁguuuns cast upon the promaters, the allottees and the
real estate agents under this Act and the rules and
regulations made thereunder.

Sp, in view of the provisions of the Act quoted above, the
authority has complete jurisdiction to decide the complaint
regarding non-compliance of obligations by the promoter
Ieavinglaside compensation which is to be decided by the
adjudicating officer if pursued by the complainant at a later

sfage.

G. Findings on the objections raised by the respondent:

G.1 Objection regarding force majeure conditions:

30.

The respondent-promoter raised the contention that the

-

nnstrtr:tiun of the project was delayed due to force majeure

-~

nnditiTms such as national lockdown, shortage of labour due

o covid 19 pandemic, stoppage of construction due to various

—

rders land directions passed by hon'ble NGT, New Delhi,

-

Environment Pollution (Control and Prevention) Authority,
National Capital Region, Delhi, Haryana State Pollution Control
i - . - N
Board, Panchkula and various other authorities from time to

time but all the pleas advanced in this regard are devoid of
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merit. J\w per the possession clause 10.1 of the builder buyer
a;?,rcemi!:nt, the possession of the said unit was to be delivered
within :three and half years from the date execution of
agreem‘:nt. The builder buyer agreement between the parties
has been executed on 26.09.2015. So, the due date comes out
to be zé.u:;.zn 19. The authority is of the view that the events

|
taking [?Iacc after the due date do not have any impact on the

|
project iheing developed by the respondent/promoter. Thus,
the promoter/ respondent cannot be given any leniency based

on aforesaid reasons. It is well settled principle that a person

-

-annot take benefit of his own wrongs.

=

. Findings on the relief sought by the complainant.

. Dject the respondent to refund an amount of Rs.
S.AH,HGB{— paid hy the complainant to
respondent/builder and Rs. 3,39,761/- paid to financial
inI_titutinn and Rs. 72,60,000/- paid by the financial
ins}titutinn on behalf of complainant to the respondent
alfrng with interest.

The subject unit was allotted to the complainant by the

‘espun!ﬂcnt{huilder for a total sum of Rs. 1,02,26,250/-. A

o

26.09.

P,

yuilder buyer agreement was executed between the parties on

%{}15. The complainant on the basis of agreement
started making various payments against the allotted unit. He
was al:'m sanctioned a loan amount of Rs.72,60,000/- under
home loan subvention scheme by Tata Capital Housing
Finance Limited. The complamant submitted that the Tata

Capital Housing Finance Limited is demanding pre-EMI
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interest from them for which they are not liable as per the

tripartite agreement. Further the financial institution due to
nun—pay'rmcnt of pre-1EMI by the builder deducted an amount
of Rs. 3,839,761 /- from the accounts of the complainant through
cheques which is given as security to them. It is further noted
that the tripartite agreement executed between the parties on
27.02.2016 wherein clause 12 is a relevant clause and
reproduced as under:

12. Under the said Subvention Scheme as per the MOU
executed between the Developer and TCHFL dated

December 2014 as requested by both the developer and
!r{urruww, the Developer agrees & undertakes to service

r1:.lr;;- Pre-EMI interest, on the entire amount of loan
dishursed by TCHFL, as payable by the borrower to

CHEL for a fixed period of 24 months starting (End date)
becember 2016 from the first month of disbursement
(Subvention Period). After the expiry of said period, the
{Jr;rmwer shall be solely liable to service/pay the Pre
T‘MUJ‘:‘MI as per the terms and conditions contained in the

Loan Agreement.
. The authority is of the view that the respondent builder as per

~

lause 12 of the tripartite agreement is liable to pay the pre-

MI fan! a fixed period of 24 months i.e, from December 2014

—

#] Dccﬂ|mbcr 2016. Further the due date for completion of the
project. as per the buyer's agreement comes out to be

16.03.2019 which has already expired, and the project is still

|

not ready. Thus, the respondent builder neither paid the Pre

‘mi nor completed the project as per the agreement. So,
eepinT; in view the fact that the allottee complainant wishes
o withdraw from the project and demanding return of the

mount received by the promoter in respect of the unit with
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interest on failure of the promoter to complete or inability to
glve possession of the unit in accordance with the terms of
agreement for sale or duly completed by the date specified
therein. The matter is covered under section 18(1) of the Act

of 2016,

The due date of possession as per agreement for sale as
nwnlinTL‘d in the table above is 26.03.2019 and there is delay
of 1 year 11 months 17 days on the date of filing of the
cnmpla!int_

The nécupaliun certificate/completion certificate ol the
project where the unit is situated has still not been obtained
b

y the respondent-promoter. The authority is of the view that

—

he alIrLllec cannot be expected to wait endlessly for taking

jossession of the allotted unit and for which he has paid a

nnsidT'ahic amount towards the sale consideration and as

&

ybserv
Realtel::h Pvt. Ltd. Vs. Abhishek Khanna & Ors., civil appeal
no. 5'??5 0f 2019, decided on 11.01.2021

| ... The occupation certificate is not available even as on

idnre. which clearly amounts to deficiency of service. The

|
|
‘possession of the apartments allotted to them, nor can
llhe_v be bound to take the apartments in Phase 1 of the

—

ed by Hon'ble Supreme Court of India in Ireo Grace

allottees cannot be made to wail indefinitely  for

project......

‘urther in the judgement of the Hon’ble Supreme Court ol

I

ndia in the cases of Newtech Promoters and Developers
| : _

Private Limited Vs State of U.P. and Ors. (supra) reiterated

n case of M/s Sana Realtors Private Limited & other Vs
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llrniund])f India & others SLP (Civil) No. 13005 of 2020
decide jon 12.05.2022. it was observed

js. The unqualified right of the allottee to seek refund
eferred Under Section  18(1)(a) and Section 19(4) of
he Act is not dependent on any contingencies or
stipulations thereof. It appears that the legislature has
dgonsciously provided this vight of refund on demand as an
j;numdmuuuf absolute right to the allottee, if the
promater fails to give possession of the apartment, plot or
#uﬁn‘u’ng within the time stipulated under the terms of the
agreement requrdless of unforeseen events or stay orders
f the Court/Tribunal, which s in either way not
uttributable to the allottee/home buyer, the promaoter is
inder an obhgation to reéfund the amount on demand
vith interest at the rute prescribed by the State
Government including compensation in the manner
wrovided under the Act with the proviso that if the allottee
does not wish to withdraw from the project, he shall be
entitled for interest for the period of delay till handing
pver possession at the rate prescribed.

The promoter is responsible for all obligations,

nesponsibilities, and functions under the provisions of the Act
of 2016, or the rules and regulations made thereunder or to
the allottee as per agrecment for sale under section 11(4)(a).
'he promoter has failed to complete or unable to give

possession of the unit in accordance with the terms of

agreement for sale or duly completed by the date specified
therein, Accordingly, the promoter is liable to the allottee, as
the all!}:mcc wishes to withdraw from the project, without
hrejudice to any other remedy available, to return the amount
received by him in respect of the unit with interest at such rate

as may be prescribed.
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37. Thisis n'r/ithout prejudice to any other remedy available to the
allottee including compensation for which allottee may file an
application for adjudging compensation with the adjudicating
officer L{ndcr sections 71 & 72 read with section 31(1) of the
Act of Zi!}Iﬁ.

38. The aulhnrity hereby directs the promoter to return the
a muntireceived by him with interest at the rate of 9.70% (the

State Bank of India highest marginal cost of lending rate

( J(ZI.R}!applicahic as on date +2%) as prescribed under rule

=

b of thf Haryana Real Estate (Regulation and Development)
Rules, 2017 from the date of cach payment till the actual date
ol refund of the amount within the timelines provided in rule
16 ni'thl;* Haryana Rules 2017 ibid.

39. While refunding the amount paid by the complainant to the
rcespcndlcnl builder the amount received from the financial

institution i.e., Tata Capital Housing Finance Limited besides

i 1luresliif'any, would be a charge and the same would be paid
to lhati institution before paying any amount to the
complainant against the total amount.

H. Directions of the authority

40. Hence, the authority hereby passes this order and issues the
fcllnwn]g directions under section 37 of the Act to ensure
cumplia!nce of obligations cast upon the promoter as per the
fynction entrusted to the authority under section 34(f):

i. The respondent/promoter is directed to refund the
amount Le, Rs 81,02,824/-received by him from the

complainant along with interest at the rate of 9.70% p.a.
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351' prescribed under rule 15 of the Haryana Real Estate
(Regulation and Development) Rules, 2017 from the
d;]m-. of each payment till the actual date of refund of the
ddfpnsited amount.

The respondent is further directed that the outstanding
loan amount paid by the financial institution be
réfunded to the concerned financial institution.

The balance amount with the respondent builder after
p$ying to the financial institution be refunded to the

complainant along with interest at the prescribed rate,

A period of 90 days is given to the respondent to comply
|
with the directions given in this order and failing which

legal consequences would follow,

41. Complaint stands disposed of.

42. File be consigned to registry.

N B e |
V-5 CEM
(Vijay Kumar Goyal) (Dr. K.K. Khandelwal)
Member Chairman

Dated

Har}'qna Real Estate Regulatory Authority, Gurugram
:13.07.2022
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