fir HARERA

-} GUEUGRAM Complaint No. 6027 of 2019 |
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no. . 6027 of 2019
First date of hearing: 16.01.2020
Date of decision i 11.05.2022

1. Mr. Girish Sharma
7. Mrs. Uma Sharma
both RR fo: - 1210, Sector 7D, Faridabad

Complainants

?ersﬂs .

{. M/s BPTP Limited. i

2. M/s Countrywide Promoters Pyt Lo Respondents
Regd. Office at: M-11, Middle Circle, Connaught Circus,

New Delhi-110001, ==

3. Anjali Promoters and pevelopers Pvt, Lid.
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Shri K.K. Khandelwal Chairman
Shri Vijay Kumar Goyal Member
APPEARANCE:

Sh. Sukhbir Yadav Advocate for the complainants
Sh. Venkat Rao Advocate for the respondents

I

ORDER

The present complaint has been filed by the complainant/allottees
under section 31 of the Real Estate (Regulation and Development) Act,
2016 (in short, the Act) read with rule 28 of the Haryana Real Estate
(Regulation and Development) Rules, 2017 (in short, the Rules) for

violation of section 11(4)(a) of the Act wherein it is inter alia
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prescribed that the promoter shall be responsible for all obligations,

Complaint No. 6027 of 2019

responsibilities and functions under the provision of the Act or the

Rules and regulations made there under or to the allottees as per the

agreement for sale executed inter se.

Unit and project related details

The particulars of unit details, sale consideration, the amount paid by

the complainants, date of proposed handing over the possession, delay

period, if any, have been detaﬂddfl'ﬁf-ﬂ';e following tabular form:

_-\..-

S.N. |Particulars l, ,ﬂem
1. Name of the pt’aj&ct -."i BRI Eqm‘.':rtﬁﬁﬁe sector-61, Gurugram:!
2. Project area |1 3.68 acres’ |
3. Mature of the-project Commereial '
2 |DTCP license no.-and |277 of 2007 dated 1712.2007 |
validity status valid upte 16.12.2019 |
5. Name of licensee Saiexpo Overseas Pvt. |
I Lg A |
8 |RERA Registered/ not| NotRegistered
: registered ) |
9 Unit no. | §E-08, 2nd ﬂjhnr |
, _ " fﬁﬁ}gﬁr page no. 56 of reply| |
10, | Unit area admeasuring | 951 m.:FJ.l:ﬂ
[As per page no. 56 of reply] |
11 | Date of booking 05.03.2010 .
12. Date l]f ExEﬂuﬁﬂn of 11!}42[] 14 |
agreement |
(As per page no. 44 of rep_iyj
13. | Possession clause 3 Possession |
2.1 Subject to Force MajeureJ
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circumstances, intervention of |
statutory authorities and
Purchaser having timely complied
with all its obligations, formalities
or documentation, as prescrlhed|
by Seller and not being in default
under any part hereof and ﬂm|
Agreement, including but not
limited to the timely payment c:t|
installments of the Total Sale

Eﬂnslderat[un and other chargesl
aﬁ per the payment plan opted, |
" “ithe- Seller

proposes to offer
| possession of the Said Premises
to ‘the Purchaser within a
period of 12 months from the
date of execution of the
Agreement ("Commitment
Perlud"}. M’I:L-r filing an
applic for grant of
Dﬂmpﬁﬁuﬂ Certificate  (0C), |
seller shall not be liable for any
delay in grant thereof by the |
mmgej:ant authority and such
delay shall proportionately
extend the Commitment Period. |
The Seller shall give Notice of
possession to the Purchaser with |
regard to the date of handing over |
of possession, and in the event the |
Purchaser fails to accept and take |
the possession of the said
Premises on such date specified in |
the notice the Purchaser shall be |
 deemed to be custodian of the
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[said Premises from the date

indicated in the notice of
possession and the said Premises
shall remain at the risk and cost of
the Purchaser.

14. | Due date of possession

11.04.2015

[Calculated from date of execution
of FBA]

Grace period not allowed

15. | Total sale consid Eratibﬂ_;".}_ :,E.&P,_Rs 82.67,250/-
Ry mqial amount-97,19,762/-
— : L [As pefbage no. 108 of reply]
16. |Amount paid by the Rﬁﬂ.ﬂﬂ’l §7/-
complainants |
[As per page-no. 108 of reply] _
17. | Occupation gertificate 09.10.2018- |
: J/Completion certificate | (page na. 104 of reply) |
18. | Dffer of possession 14122018 |
| (page no. 106 of reply)
Facts of the co t o=l
acts of the mplajp N A

The complainants have mhdh, é\& ﬁﬁﬂmn‘ﬁ submissions in the

complaint: -

I That the complainants along with their two sons namely Deepak

Sharma & Sunil Sharma booked a residential plot in the project of

respondents namely BPTP, Parklands, Faridabad by paying Rs.

12.00,000/- vide two different cheques dated 23.06.2008 and

26.06.2008 respectively. The possession of that

plot was to be

handed over to them within 12 months of the booking. But, the
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1.

11

V.

respondents failed to honour that commitment and offered the unit
in question in the project detailed above for allotment. So, on a
request made by the builder-developer the booking amount of Rs,
12,00,000/- was transferred in the account of the allotted unit 5F-
08, admeasuring 951 sq. ft.

That a buyer's agreement was executed between the parties
wherein the possession of the .allntted unit was to be offered on or
before 31.12.2011. but ﬂﬁ'—‘ gespnndents failed to offer the
possession of the unit asp;r'féﬁ;is and conditions of allotment. So,
in April 2013, thay ‘asktd‘ for: ’rﬁm{id of the amount along with
interest. Eut,; ﬁie respunéent& vide! liatlf’er dated 11.02.2014,
promised to pagr return-on the pmd up amnunt at Rs. 80 per sq. ft
per month witheffect from 01.04:2013 ﬁll possession.

It is further the case of.complainants El'ga__trﬂn 11.04.2014, a builder
buyer agreement waﬁxﬂmmd'hﬂﬁén the parties and vide which
the pnssessmn of the allnme-f u'nlf Was. Sought to be delivered
within a period of 12 ‘months fmm the -::Iate of execution of that
document. J

That though the respondents paid a sum of Rs. 678900/- with
effect from 01.04.2013 to 30.09.2014 but did not pay any amount
after that.

That the complainants have already paid a sum of Rs. 40,85,187 to
the respondents but failed to complete the project and offer

possession of the allotted unit to them despite issuance of various
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V1.

VIL

reminder through emais and pursuations, leading to their
withdawl from the project and seeking refund of the amount as
prayed above.

That the complainants had filed a petition under section 9 of
Arbitration and Conciliation Act, 1996, before the District Judge,
Patiala House Courts, Delhi, on 04.07.2017, for refund of money
along with interest. But on 16 D?.Eﬂlg they withdrew that petition
with liberty to file afresh wiﬁiprlﬁper jurisdiction.

That in the present cum'p’[ahft Is/ fhat in spite of complainants paid
Rs. 40,42,539- by Jnly;,.fz_-ﬂlﬂ’ilﬁfpmm than 55% of total cost of
shop and was ready ancl.ti;"illing iﬁ pay the remaining amount, the
respondent party has fafled to deliver the possession of shop on

time.
II'

C. Relief sought by tﬁe r.nmplainantﬂ

4. The complainants have sbught ﬁ:l!m*tﬁg f‘EllEf[E]

Il.

1L

Direct the reSpahdenits to Féfind amoun of Rs. 40,85,187/- along

with interest

Direct the respondents to pay Rs.1,00/000/- towards the cost of

litigation and compensation.

Direct the respondents to pay Rs. 1,00,000/- towards mental

agony harassment, discomfort and undue hardship

D. Reply by the respondents:

The respondents by way of written reply have made the following

submissions:
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3.

That the complainants have approached this authority for redressal of
their alleged grievances with unclean hands, i.e, by not disclosing
material facts pertaining to the case at hand and, by distorting and/or
misrepresenting the actual factual situation with regard to several
aspects. It is further submitted that the hon'ble apex court in plethora
of decisions has laid down strictly, that a party approaching the court
for any relief, must come with clean hands, without concealment
and/or misrepresentation of mﬁar};‘l facts, as the same amounts to
fraud not only against the. reS‘pqliﬁﬂéﬁrhgt also against the court and in
such situation, the mmp1a.int Efﬁﬁﬁhﬁh&dgmmsed at the threshold
without any furﬁré; adﬁudtcﬂtmm The resp;;&dxmts have contented on
the following gru_u:ggi.q__:

« The complainant Girish Chandra applied for hooking of a unit in
the project, namely "’BPTP Pgarhl_:gnds; ng‘idahadl Haryana" of the
respondent No. 1 and paid booking amount of Rs.12,00,000/-,
accordingly rﬂcﬁipt was issued. HHWE?“EI' that allotment was
cancelled on surren&er n?htﬁe unlt hearﬁ'ig no. "T-37" in the
project. namely"BPTF -Parklunds, F:Iﬂdahad. Haryana" by signing
the cancellation-cum-surrender Letter dated 05.03.2010 and
further the complainants applied for hooking of commercial space
in the project "Centra One" at Gurgaon. The complainants after
conducting thorough due diligence and investigating the real

estate market, approached respondent no. 2 through a broker
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namely, "Kapur Estates” for booking of Unit No. SF-08 in the

project "Centra One” at Gurugran.

= That the respondents after receiving OC from the concerned
authorities on 09.10.2018, duly served possession letter dated
14.12.2018 to them, however they have failed to clear the
outstanding dues.

= The respondents have adiuszed Rs.18,42,041.00/- as assured
return in the cumplmn&nt&&cﬂum and the same is reflected in
the statement of accnunts aﬁnﬁmd. with the Offer of Possession
Letter dated 14 122018, Tﬁe ?egpﬂmients have already paid
Rs.6,78,900.00 /- as assured return to the complainants,

» That the ::nmplainants--havﬂ also mncﬁa&_ﬁd_ from this Authority
that the resjanndrent& being a tu&tnmar @Emric company have
always addrehsed ﬂmir r.:nni:ﬂrﬁ ami had requested the
complainants time and_again to- vis:t the office of the respondents
in order to amicably iresolve their concern. However,
notwithstanding the several efforts made by the respondents to
attend to the queries of the complainants to their complete
satisfaction, they deliberately proceeded to file the present
complaint before this Authority against the respo ndents.

Thus from the above, it is very well established, that the complainants
have approached this authority with unclean hands by distorting/
concealing/ misrepresenting the relevant facts pertaining to the case

at hand. It is further submitted that the sole intention of the
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10.
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complainants is to unjustly enrich themselves at the expense of the
respondents by filing this frivolous complaint which is nothing but
gross abuse of the due process of law and the present complaint
warrants dismissal without any further adjudication.

That at the stage of entering into the agreement and raising vague
allegations and seeking baseless reliefs beyond the ambit of the
agreement, the complainants are hiuwing hot and cold at the same

time which is not permlsmh’:e urﬂleﬂaw as the same is in violation of

the 'Doctrine of ﬁpmha;e Ea P Le Therefore, in light of the
settled law, the reliefs sn;lght‘tﬁ ﬂ!ﬂaqﬁmplamants in the complaint
under reply cannotbe gra nted by this authﬁr[ty

The parties had agreed un!rler the flat buyer's agreement to attempt at
amicably seﬁlingtﬁe matter and if the matt&rm not settled amicably,
to refer the matter for arbitration. Admittedly, the complainants have
raised to dispute but did "m;-t take any step to invoke arbitration.

That despite sending ,ﬂansﬂ‘lptl'%n sﬁt;i;s n{ the allotted unit vide
emails dated 20.06. ET}T'? 24 HE Eﬁif and IE {I"J 2018 (annexure R-5)
the complainants failed to pay the amount due and instead asked for
refund of the amount deposited.

It is further pleaded that after completing the construction of the
project, the respondents receives occupation certificate on 09.10.2018
. they offered possession of the allotted unit to the complainants vide

latter dated 14.12.2018, but instead of depositing that amount, the
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by

12

13,

14.

15.

moved the authority with the complaint seeking refund , being not
maintainable.

All other averments made in the complaint were denied in toto.

Copies of all the relevant do have been filed and placed on the record.
Their authenticity is not in dispute. Hence, the complaint can be
decided on the basis of these undisputed documents and submission
made by the parties.

Jurisdiction of the autho ritﬁr

The authority has complete rerﬂfJ’ ﬁa‘l and subject matter jurisdiction
to adjudicate the present 'cumﬁl_ﬂ‘!m‘fﬁr-.[_he__ reasons given below.

D1 Territorial ]urisdir:tmn 4 .

As per nutiﬁcatm:q no. 1/92/2017- 1TEF dated 14.12.2017 issued by
Town and Cuunt.r}:r Planning Department, Har},'ana the jurisdiction of
Haryana Real Estate Regulatory Authority, Gurugram shall be entire
Gurugram district for all '.purlpuses. In tﬁe present case, the project in
question is situated within the planning area of Gurugram district.
Therefore, this authority has cﬁmp!ete territorial jurisdiction to deal
with the present complaint.

DIl Subject-matter jurisdiction

Section 11(4)(a) of the Act, 2016 provides that the promoter shall be
responsible to the allottee as per agreement for sale, Section 11(4)(a)

is reproduced as hereunder:
Section 11

(4) The promoter shal -
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16,

17.

HARERA

fa] be responsible for all obligations, responsibilities and
functions under the provisions of this Act or the rules and
regulations mode thereunder or to the allottees as per the
agreement for sale, or to the association of allottees, as the case
may be, till the conveyance of all the apartments, plots or
buildings, as the case may be, to the allottees, or the commaon areas
to the ossociation of allottees or the competent guthority, as the
case may be;

Section 34-Functions of the Authority:

34(f) of the Act provides to ensure compliance of the obligations
cast upon the promoters, the allottees and the real estate agents
under this Act and the rules and regulations made thereunder.
So, in view of the provisions of the Act quoted above, the authority has
complete jurisdiction to decide the complaint regarding non-
fo :J'F-I'."?l-':_p:

compliance of obligations hf the promoter leaving aside compensation
which is to be de;idgﬂ by th_; ';;&igqi;caflng officer if pursued by the
complainants at a'laiter stage. ..

Further, the autharity has na hitch in proceeding with the complaint
and to grant a re"ljéf of _réﬁmd in the pFE'seﬁf'maﬂer in view of the
judgement passed h?-.ﬂ'ﬁ_mfhhrﬁﬁﬁr%u& in Newtech Promoters
and Developers Pﬂvute'hl'finlt;;iiﬁ "'.'E;.nte of U.P. and Ors.” SCC
Online SC 1044 d%rﬁedign é&l%ﬂ?“er& it has been laid down
as under: '

“g6. From the scheme of the Act of which a detailed reference has
heen made and taking note of power of adjudication delineated with
the regulatory authority and adjudicating officer, what finally culis
out is that although the Act indicates the distinct expressions like
‘refund’, ‘interest, ‘penalty’ and ‘compensation’, a conjoint reading of
Sections 18 and 19 clearly manifests that when it comes to refund of
the amount, and interest on the refund amount, or directing payment
of interest for delayed delivery af possession, or penalty and interest
thereon, it is the regulatory authority which has the power to
examine and determine the outcome of a complaint. At the same time,
when it comes to a question of seeking the relief of adjudging
compensation and interest thereon under Sections 12, 14, 18 and 19,
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18.

19.

the adjudicating officer exclusively has the power to determine,
keeping in view the collective reading of Section 71 read with Section
72 of the Act. if the adjudication under Sections 12, 14, 18 and 19
other than compensation as en visaged, if extended to the adjudicating
officer as prayed that, in our view, may intend to expand the ambit
and scope of the powers and functions of the adjudicating officer
under Section 71 and that would be against the mandate of the Act

2018."

Hence, in view of the authoritative proncuncement of the Hon'ble
Supreme Court in the matter of M/s Newtech Promoters and
pevelopers Private Limited Vs State of U.P. and Ors. (supra), and the
Division Bench of HnnhlEFﬁﬁiah and Haryana High Court in
"Ramprastha Promoter and ﬂm-';iap‘em pvt. Ltd. Versus Union of
India and others, in ﬂWP‘heannanﬂ 6688 of 2021 decided on

e

13.01.2022, the qu;ﬁ’u___ril:_',f has the ju risdictin-ﬁ to entertain a complaint

seeking refund of the amount and interest on the refund amount.

Findings on the ﬁﬂ&fﬂpns raised by l:!.'l._E: respondent.

F. | Objection regardhg'mmhlﬂm;ﬁm_ﬂrﬁ.m breach of agreement for
non-invocation of arbitration. -

The respondents have raised an objection for not invoking arbitration
proceedings as per the provisions of flat buyer’s agreement which
contains a pruuiﬁr'ir.;:n.regard_ing;injﬁaﬁnn-nf_arbil:ratinn proceedings in
case of breach of agreement. The following clause has been
incorporated w.r.t arbitration in the buyer's agreement:

“33. Di

All or any disputes arising out of or touching upon or in relation

to the terms of this Agreement including the interpretation and

validity of the terms thereof and the respective rights and

abligations of the Parties shall be settled amicably by mutual

discussion failing which the same shall be settled through

arbitration, The arbitration shall be governed by the Arbitration
and  Conciliation  Act, 1996 or  aiy statutory
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amendments/modifications thereto for the time being farce. The
arbitration proceedings shall be held at an appropriate location
in New Delhi by a Sole Arbitrator who shall be appointed by the
Managing Director of the seller and whose decision shall be final
and binding upon the parties. The Purchaser{s) hereby confirms
that he shall have no abjection to this appointment of the Sole
Arbitratar by the Managing Director of the Seller, even if the
person 50 appeinted, as d Sole Arbitrator, is an employee or
advocate of the Seller/Confirming Party or is otherwise
connected to the Seller/ Confirming Party and the Purchaser(s)
confirms that notwithstanding such relationship/connection, the
Purchaser(s) shall have no doubts as to the independence or
impartially of the said Sole Arbitrator. The Courts at New Delhi
and Delhi high Court at New Delhi alone shall have the
jurisdiction, ™

20. The authority is of the opiniofi thatithe jurisdiction of the authority
cannot be fettered by the: Exis‘bgu.{e gf. éln- arbitration clause in the
buyer's agreement as it may hegwtmuhatsﬂmun 79 of the Act bars the
jurisdiction of civil .-Euurts about any mat.l‘:‘a_ei*:which falls within the
purview of this aﬁ_thp_ﬁty, ar the Real Estate Appellate Tribunal. Thus,
the intention to render such ﬂisgutgs as nuq.-afbitrable seems to be
clear. Section 88 of ﬂ'-l.eﬁc;t’aﬂlsﬂ pfpvw rhe provisions of this Act
shall be in addition t:::zindlriﬂtlprgéwgémI; of the provisions of any
other law for the time being in Iﬁti:é;_quL_he;, the authority puts reliance
on catena of iudgﬁﬁﬂtsﬁ'ﬂ_ thE*H:m’bl& Supreme Court, particularly
in National Seeds Corporation Limited v. M. Madhusudhan Reddy &
Anr. (2012) 2 SCC ep6 and followed in case of Aftab Singh and ors. v.
Emaar MGF Land Ltd and ors, Consumer case no. 701 of 2015
decided on 13.07.2017, wherein it has been held that the remedies
provided under the Consumer Protection Act are in addition to and not
in derogation of the other laws in force, consequently the authority
would not be bound to refer parties to arbitration even if the agreement

between the parties had an arbitration clause, Therefore, by applying
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21,

HARERA

same analogy ,the presence of arbitration clause could not be construed
to take away the jurisdiction of the authority.

While considering the issue of maintainability of a complaint before a
consumer forum/commission in the fact of an existing arbitration clause
in the builder buyer agreement, the hon’ble Supreme Court in case
titled as M/s Emaar MGF Land Ltd. V. Aftab Singh in revision petition
no. 2629-30/2018 in civil appeal no. 23512-23513 of 2017 decided
on 10.12.2018 has upheld the aforesaid judgement of NCDRC and as
provided in Article 141 of the an;ﬁti;:u_tiun of India, the law declared by
the Supreme Court shall be bim.:l.i.ng on all courts within the territory of

India and accordingly, the authority is bound by the aforesaid view.

22. Therefore, in view of the at__]_c'-ue jlpﬁgementsf_ and considering the

E:

23.

provision of the ﬁct,' the authority is of the.v_i'ew that complainants are
well within their rights to seek a special remedy available in a be neficial
Act such as the Consumer Protection Act,1986 and Act of 2016 instead
of going in for an arbitration. Hence, we have no hesitation in holding
that this authority has the requislite _jurisdictinn to entertain the
complaint and that the dispute does not require to be referred to
arbitration necessarily.

Findings on the relief sought by the complainants.

E.1 Direct the respondents to refund amount of Rs. 40,85,187/-
along with interest
In the present complaint, the complainants intend to withdraw from

the project and are seeking return of the amount paid by them in
respect of subject apartment along with interest at the prescribed rate
as provided under section 18(1) of the Act. Section 18(1) of the Act is

reproduced below for ready reference.
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24,

“Section 18: - Return of amount and compensation

18(1). If the promoter fails to complete or s unable to give possession of
an apartment, plot, or building.-

(a) in accordance with the terms of the agreement for sale or, as the case
may be, duly completed by the date specified therein; or

(b) due to discontinuance of his business as d developer on account of
suspension or revecation of the registration under this Act or for any
ather reason,

he shall be liable on demand to the allottees, in case the allottee

wishes to withdraw from the project, without prejudice (o any other

remedy available, to return the amount received by him in respect of

that apartment, plot, building, as the case may be, with interest at
ribed ih this behalf including compensation

rthis et

Provided that wherg an ﬂl‘fattgég:fjﬁg nit dntend to withdraw from the

profect, he shall be piidy by the promoter; interest for every manth of

delay, till the handing over gf the-potsession, gb, such rate as may be

prescribed.” \

(Emphasis supplied] : \

Admittedly complainant Girish Chandra along with his two

sons booked a pl-lz'i_tf;ln the prgject uff.re:sfpf_;n"iq_:‘}ér:;t no. 2 at Faridabad in
the year 2008 andpaiﬂﬂlg,gﬂﬁﬁﬂﬁis booking amount. The
possession of that plﬂl‘l;ﬁ;;ié,hﬂ_t hl:ﬂfﬁ;fed for one reason or the other
and which led to il.tr::fendlﬁr,f l;;.ﬂ.-l,'ll‘;fl.‘.ﬁ;iilil.iﬂﬁ ﬂrf that booking at Fa ridabad ,
on 05.03.2010 tré.nsfar of-that, amount ta the booking of the subject
unit and subseciﬁentl}f" énte’rihg' i'nl:u. ﬁuilder buyer agreement on
11.04.2014 providing a period of 12 months for offering possession.
But in between, an issue arose with regard to handing over possession
of the allotted unit by 31.12.2011 on the basis of allotment dated
05.03.2010. So, it ultimately led to issuance of letter dated 11.02.2014

by the respondents promising return on paid amount at the rate of Rs.
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80 per sq. ft. per month with effect from 1.04.2013 till possession. That

amount to the tune of Rs. 678900/- was admittedly paid by the
respondents with effect from 01.04.2013 to 30.09.2014. It is pleaded
on behalf of the complainants that as per buyer’'s agreement executed
inter-se the parties on 11.04.2014, the due date of possession of the
unit was 11.04.2015. A number of emails dated 18.11.2016,
01.02.2017, 03.02.2017, 04. UE.EEI].'? and 16.02.2017 were exchanged

between the parties raising cn;:{ﬁrpfiﬂmut delay in possession of the

I_

allotted unit and in the altnrﬂaitfﬁ%"he%king refund of the entire amount
deposited by the pﬂuﬂ&as. Thdﬁgﬁwh l}%hﬂ? 2017, an arbitration
petition for possgsgiﬂn of the aubjed unit was filed before District
Judge, Patiala House Court Delhi but the same was got dismissed as
withdrawn on lﬁf,ﬂ?iﬁlg A pur’:}suﬂ of the legal notice dated
20.04.2017 shows the intention of ﬂ}&ﬁ@é@pﬁinants not to continue
with the project and seékihg -'reﬁnd-’ui‘.fhe amount. The respondents-
builders failed to ac.i'epl: ihe"rqq@_st of the aﬂnﬁees for withdrawal
from the project .and refund of the pai% -up. amuunt So, a complaint
seeking refund hefure this authority was ‘filed on 26.11,.2019 . The
counsel for the complainants further submitted that relied upon the
judgment in the case of M/s Mewtech Promoters and Developers Pvt
Ltd Versus State of U.P. and Ors. and invoked sections 11(4), 12,18 &
19(4) and prayed for a refund along with interest after adjustment of
paid up amount of assured return. On the other hand, the counsel for

the respondents submitted that by virtue of an email dated
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25.

20.

26.03.2019, the complainants wished to continue with the project,
therefore, they are not entitled to refund.

The respondents sought a clarification regarding the application made
by the complainants under section 9 of the Arbitration and
Conciliation Act and it was pointed out on behalf of the complainants
that the application was for seeking refund from the respondents. The

complainants sent an email giving proposal to the respondents for

settlement of issues regardirig._"'_ 'h ant of assured return post filing an
application under Section 8" ﬁnd""” Eh%u ts.;uance of offer of possession.
The respondents mrﬁugh--ti'le]‘r mtmsﬁl- drew the attention of the
authority mwardﬁnn email dated ﬁ&ﬂH 3{119 on page no. 129 of the
complaint sent 'IJ}' l:h_g cnmplamants- I:n~ me h‘g's;ic:-ndents post offer of
possession wherhrn ti:ey had snught aﬁsm*eﬂ return for 68 months
from April 2013 tﬁ!._ﬁuﬁu‘!her Eﬂtﬁ..--ﬂ'l;!.g- rg&pund&nts have already
paid assured return aﬁ'l'ﬁﬁ.hfihg thrﬁs.'ﬁfﬁjaﬂf— to the complainants
as per the Etatement qﬁa acﬂnunl:[ on page 1,24 of the reply). The
respondents through their cnunsei also suhmttted that the amount be
refunded to the complainants.post ‘deduction of 10% earnest money
and assured returns already paid by the respondents to them.

The authority is of the opinion that though ea rlier, complainants asked
for refund of the deposited amount vide emails of different dates as
well as legal notice but sought possession of the subject unit by filing a

petition on 04.07.2017 before District Judge, Patiala House Court,

Delhi, Secondly after receipt of occupation certificate on 19.10.2018,
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27.

HARERA

the complainants were offered the possession of the allotted unit on
14.12.2018 but continued to negotiate with regard to arrears of
assured return, the total amount deposited and DPC as evident from
email dated 06.03.2019( page no. 129 of complaint). It is submitted on
behalf of complainants that the allottees have send various emails
regarding the said project to the respondent builders, But, they failed

to provide any justification nf- the said queries raised by the

complainants. . In April 1[]1'_3,' thelc i]lainants asked for a refund of

wui
the paid amount alung witl’f" -.-..h_ut the respondents/builders

assured cumpensatjﬁn-fnr the deﬁyed"pm"!ud and offered assured
return of Rs. 80 pér sq.. Tt. per mnnth and a new buyers agreement was
executed inter-se 'l.‘.hﬂ parties on 11aﬂ4£ﬂ1§ “Then vide emails dated
30.01.2017 & 31.03:2017, the complainants wishes to withdraw from
the project and asked for [eﬁmﬂ aq_g,mg;egher a legal notice dated
20.04.2017 was also seﬂlﬂd upnp#ﬁe}esﬁ/ ndent-builders for refund.
As it is clearly intended hg..r ﬁezxuﬁﬁlﬂ'ﬁﬁt&ﬂlat they wanted to get
refund as a relief, therefnre reﬁjﬁﬂ :::f ’ﬂ1e pau‘f—up amount is allowed
with interest @9.40% per annum from the date each payment of
payment, till the realisation of money after adjustment of the amount
of assured return already paid to the complainants.

Directions of the authority

Hence, the authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of
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obligations cast upon the promoter as per the function entrusted to

the authority under section 34(f):

(1) The respondent/promoters are directed to refund the entire
amount of Rs.40,85187/- paid by the complainants along with
prescribed rate of interest @ 9.40% p.a. from the date of each
payment, till the realisation of paid-up amount after adjustment
of amount of assured return paid to the complainants.

(2) A period of 90 days is gi#eﬁtﬁﬁm respondents to comply with the
directions given in this order and failing which legal

consequences would follow

28. Complaint stands disposed of.

29. File be consigned to registry.

Vil— 9.___.: CEw<4——1
(Vijay Kumar Goyal) (Dr. K.K. Khandelwal)
Member Chairman

Haryana Real Estate Regulatory Authority, Gurugram
Dated: 11.05.2022
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