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BEFORE THE HARYANA REAL ESTATE TI.EGULATORY
AUTHORITY, GURUGRAM

Complaint no. :

First date of hearinp; :

Date of decision :

Mr. Javed Khan
R/o: 441,, Arunachal Apartments,
Plot no.-16, Sector 7,
Dwarka, New Delhi-1 10075

Versus

M/s Athena Infrastructures Ltd.
Address: M-62 and 63, First floor,
Connaught Place, New Delhi-110001

CORAM:
Shri Samir Kumar
Shri Subhash Chander Kush

APPEARANCE:
Shri Vaibhav Suri
Shri Rahul Yadav
ShriAshok Kumar

Complainant

Respondent

593 of 2O1.B
20.09.2018
28.02.2019

Member
Member

1.

Advocate for the t:omplainant
Advocate for the r.espondent
Authorised reprer:;entative on
behalf of the resp,)ndent
company

ORDER

A complaint dated 24.07.2018 was filed undt:r section 3 j_ of

the Real Estate fRegulation and Development]r Act, 2016 read

with rule 28 of the Haryana Real Estate (l{egulation and

Development) rule s, 2017 by the complainant Mr. |aved Khan
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against the promoter M/s Athena Infrastr uctures Ltd., on

account of violation of the claus e 2r of flat brryer,s agreement

executed on 08.05.2014 in respect of unit derscribed as below

for not handing over possession by the due date i.e. 26.r.2016

which is an obligation of the promoter under section 11[a)(a)

of the Act ibid.

since the buyer's agreement dated 08.0s.20 t4 was executed

prior to the commencement of the Real Esrtate (Regulation

and Development) Act,ZO16, so the penal proceedings cannot

be initiated retrospectively, therefore, thr,l authority has

decided to treat this complaint as an application for non-

compliance of obligation on the part of tt e respondents/

complainant, as the case may be under seclion 34t0 of the

Act ibid.

The particulars of the complaint are as under: -

*DTCP licence no. 64 of z0l2 dated 20.06.2)12, 10 of z0l|
dated 29.01.201,1,,2i_3 of Z0O7 dated OS.Og.ZC,,O7

*Licence holder: M/s. Athena Infrastructures Ltd.

Complaint No, 593 of 201,8

2.

3.

1. Name and location of the project "lND ABULIS e rulclraa,;,
Pawz;la Khusrupur
Villa6;e, Sector 110,

QU1U 11ClLUqryana.
Resi:r,;tered2. RERA registered/ not registered

3. REB,A lqgistration number 351 of 2077
4. Revised date of possession as per 08.201831

I
ttl

l
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RERA registration certificate

4:q
34C

5. Unit no.
6. Unit measuring
7. Buyer's agreement executed on 08.(

Rs.l

Rs.l

i4r

Sub

B.

q

10.

as per buyer's

Due date of delivery of possessioi
Clause 21, - 3 years from the date of
execution of the agreement + 6
months grace period

Total price
agreement
Total amount paid by the
complainants till date
Percentage of consideration
amount
Payment plan11.

1.2. 08.

03.13. Possession offered on
L4, Delay in handing over possession

till date
9m

15. Penalty clause as per flat buyer's
agreement dated 08.05,20 14

Clau
agre
per
area
dela

4. The details provided above have been checke I on the basis of

record available in the case file which has btlen provided by

the complainant and the respondent. A flat buyer,s agreement

is available on record for the aforesaid unit. The possession of

the said unit was to be delivered by 08. rr.ii:0r7 as per the

said agreement.

5' Taking cognizance of the complaint, the authority issued

notice to the respondent for firing reply and fo: appearance.

BRIEF FACTS OF THE COMPLAINT

39,9th floor, block-A

Il_o_!q4_

1t.,06,73,000f-

1. ,96,1.0,362 / -
I

l

ti5o/o

_l

zention sche!g_
t 1.201.7

a'1iorB -l
onths fapprox.)

se 22 of the
ement i.e. Rs.5/-
sq. ft' of the super

per month for

Complairt No. 593 of 2018

)5.2014

#dR\
W#
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6.

I Complaiirt No. 593 of 2018

The complainant on the basis of rssurances and

representations made by the respondent was induced to

book a flat with the respondent in the prcject in question.

Pursuant to the booking made, the compli,rinant disbursed

huge payment to the respondent towards sz,:le consideration

between 2012 to 2014. However, the respondent being

driven by ill intention did not execute flat br yer,s agreement

on 08.05.2014.

The complainant purchased the apartment no A-0 93, 3400

sq. ft' from Athena Infrastructures Ltd. and pi,rid an amount of

Rs. 1,96,10,362/- in toto. The buyer's agreenrent was signed

on 08,05.2012 after paying Rs.5,00,0 OO/O_.

The possession of the said apartment was to be delivered on

08.11.2017 i.e. within 36 months with 6 mon]hs grace period

as mentioned in the buyer,s agreement.

The project Indiabulls Enigma comprises of tc,wers A to ]. the

tower D is to be developed by another subsidiary of

Indiabulls namely varali properties Ltd. The c ther towers i.e.

A to c and E to I are being developed by respondent herein. It

was presented to the complainant that towt:rs A to D will
have 17 floors. However, during the co nstruction the

respondent and varali changed the original pJlan and revised

7.

B.

9.
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the same to the the detriment of the rr;omplainant and

unilaterally increased 4 floors in towers A to D. the increase

in floors in FAR changed the entire theme of rhe project and it

shall disturb the density of colony and its basic design

attraction which will create extra burden on the common

facilities.

The respondent increased the saleable area much more than

which as originally represented by them, which will lead to a

strain on the common facirities like open areas, car parking

space, club facilities, swimming pool usage. 'l'he respondent

did not seek consent of the complainant for increasing the

floors and increased the floors in a secretiver manner. It is in

violation of the representations made by th3 respondent to

the complainant.

The complainant has visited the site and obs:rved that there

are serious quality issues with respect to the construction

carried out by the respondent till now. Th:re are various

deviations from the initial representations. The construction

is totally unplanned, with sub-standard low grade defective

and despicable construction quality.

The respondent increased the saleable areil

strain on common facilities like open spacrls,

which led to

car parking

Complairt No. 593 of 2018

10.

11.

12.
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space and pool usage. The respondent clid not seel< the

consent of complainant for increase in flc ors and did not

provide luxury flats as promised.

on 3.7.201,8 the complainant received a letter from

respondent wherein it was mentioned thal respondent has

received oc for tower-A from DTCP and thereby offered

possession subject to complainant payirg the balance

consideration.

The said demand letter is totally sham as it has been issued

with ulterior motives to extract money. The project is totally

incomplete and the promised amenities and facilities are

missing. The alleged occupancy certificate seems to have

been obtained by the respondent in collusion with

authorities. The project is far from cornplete and the

respondent has raised illegal demands. Thus the respondent

has not acted bonafidely and has suppresse I the interest of

the complainant and other homebuyers.

ISSUES RAISED BY THE COMPLAINANT

Whether the respondent has made false

representations about project in qrrestion in order

to induce the complainant to make ar booking?

I Complairt No.593 of 201.8

13.

1.4.

15.
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ii.

iii.

Whether the

construction and

question?

respondent har; delayed the

development of the project in

Whether the respondent is liable to pay the delay

interest @17o/o tilr the time possr,rssion is handed

over to the complainant?

Whether the respondent/ pronLoter has over

charged EDC, IDC?

Whether the respondent has wrongfully resorted to

increase in floors/increase in FAR tJ[ereby changing

the entire theme of the project?

Whether the respondent has artificially inflated

measurable super area and has rrlso wrongfully

charged service tax?

lv.

V.

vi.

1.6. RELIEF SOUGHT

The complainant is seeking the following reliels:

Direct the respondent to

@11o/o p.a. every month

possession.

award delay interest

till harrding over of

Page 7 ofL4
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Direct the respondent to rectify t re breaches with

regard to extra EDC/lDC charges, VAT, service tax

as well as wrongfully inflating the s,uper area.

Pass any such order which this aulhority may deem

fit and proper.

RESPONDENT'S REPLY

1,7. The complaint filed by the complainant is outside the

purview of this authority as the complainant is not a

consumer and since he himself approached the respondent to

book the flat after making due diligence and enquiries before

executing the buyers agreement. As per r:lause 49 of the

buyer's agreement it was agreed between both the parties

that any dispute arising for the said unit wiI be adjudicated

through the arbitration mechanism. Thus, thre complainant is

contractually and statutorily barred frorn invoking the

jurisdiction of this authority in the event of a civil dispute"

18. The complaint under sections L2, L8 and 1!t are required to

be filed before the adjudicating officer undt,rr rule 29 of the

Haryana Real Estate fRegulation and Deverlopment) Rules,

201,7.

Complai nt No. 593 of 2018

ii.

iii.
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19. The respondent has continued with the construction of

tower-c which is in completion stage and thr, respondent wirl

apply for occupation certificate very soo r. The deray in

completion was beyond the control of the respondent since a

number of permissions are required whicrh were derayed

including a ban by NGT on construction activities.

20. The buyer's agreement that has been referrt,,d to herein

executed much before the coming into forr::e of RERA

RERA rules. Thus, no relief can be grranted to

complainants on the basis of the new agreemr:nt to sell as

RERA.

was

and

the

per

21, Around 5oo/o of the buyers have defaurted irr payments and

there has been many difficurties in getting apprrovars and then

also the respondent did not stop the construction work and

has now reached its pinnacle.

DETERMINATION OF ISSUES:

After considering the facts submitted by ther complainants,

reply by the respondent and perusar of recc, rd on file, the

issue wise findings of the authority are as under:
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22. with respect to the first issue relating to r"nisrepresentation,

the complainant has only made an as,sertion without

substantiating the same in material particulars. As such the

issue cannot be decided.

a.)L3, With respect to the

came across that as

clause regarding the

below:

second and third issrre, the authority

per claus e 21 of buyer's; agreement. T-he

possession of the said urnit is reproduced

"21 Possession

The company has to hand over possession of the said
apartment to the allottee within a period o,f 36 months
from the date of execution of this agreerttent plus 6
months grace period."

Accordingly, the due date of possession war; B.lr.zol7 and

the possession was offered on 3.7.2018 so there has been

delay of 9 months [approx.).

The promoter is liable under section 1Bt1)[a) proviso to pay

interest to the complainants, at the prescribe I rate, for every

month of delay till the handing over of possesir;ion. .l.he prayer

of the complainant regarding payment of interest at the

prescribed rate for every month of clelay, till randing over of

possession on account of failure of the pr )moter to give

possession in accordance with the terms of th,r agreement for

sale as per provisions of section 1Bt1)[aJ is he:eby allowed"

Page 10 of L4
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24.

25.

l^-
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The authority issues directions to the resp,ndent u/s 37 of
the Real Estate (Regulation and Deveropmcnt) Act, 2076 to
pay interest at the prescribed rate on the arnount deposited

by the complainant with the promoter on the due date of
possession i.e. 08.11.2017 rill 03.O7.2OlB.

with respect to issue no 4, s and 6 the authority came

across clauses 13 and 18 of the buyer,s agre€ment which are

reproduced hereunder:

"cleuse 13 - there be any demands or levies by
any authorities then the cost of sucl.,, additionat
provisions, installations, demands of levies, taxes
like turn over tax, VA,t or other taxes, charges,
levies, duties, cess or imposition i,,nposed byCentral and/or 

__State governmenl' or oivauthorities shail. be iharged a,tdition;ltty,
proportionate to the area of the unit.,,

"clattse 18 - the buyer has seen thet drawings
a.nd building plan displayed in the ol,fice o1 t|n,
developer showing the pioposed builitings o'n theproject land and the building plon:,r,
specifications, location of the units/bt:,:ildings, inwhich unit apptied wilt be located. t,he Euyer
understands and agrees that the floor plans indother terms and conditions as stott:d in thisproposal are tentative and are liable to change,alteration, modification, revision, additiZn,
deletion, substitution or recast instar,ce of thesanctioning authorities/architects of the
developer during the course of construction or
otherwise and the buyer hereby gives consent to
such change and the buyer nrirLy give,s consen-t
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26.
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to such change, modification, ett:. the broad
specifications of construction ctre annexed
hereto,"

Therefore, the complainant has agreed to these issues at the

time of signing of this agreement and cannot revert the same

now.

FINDINGS OF THE AUTHORITY

The application filed by the respondent for rejection of

complaint raising preliminary objec.ion regarding

jurisdiction of the authority stands dismissc,d. The authority

has complete jurisdiction to decide the complaint in regard to

non-compliance of obligations by the prornoter as held in

simmi sikka v/s M/s EMAAR MGF Land Ltd. leaving aside

compensation which is to be decided by the acljuclicating

officer if pursued by the complainant at a raterr stage.

It is an admitted fact that possession has alre;rdy been offered

to the complainant on 03"07.2018. 'fh,: case of the

complainant is that he had booked a unit A-039, 9th floor, in

project "INDIANBULLS ENIGMA" with the respondent and

buyer's agreement to this effect was executr:d inter-se both

the parties on 30.04.20L2. However, on account certain

clerical mistakes the complainant had to sign another buyer,s

agreement on 08.05.2014 which is placed at annexure p-2.

27.

Complai

Page LZ of 14



wHARER,'
ffi eunuenAHl

As per statement made at bar by the counser for the

respondent that possession has already be,:n offered to the

complainant on 03.07.2018 ancl the delayec; penalty charges

have already been paid to the complainart. As per buyer,s

agreement dated 1,3.04.2014 which forrified the claim of the

complainant with respect to signing of the brryer,s agreement

on 30.04.2012. At the moment the complainant is seeking

delayed possession charges from 0B.11 .zo1,i, till offer of the

possession i'e. 03.07.201,8 as per terms of section 1B[1) of
Real EstatefRegulation and Development) Acrr, 2016 which is

being granted. Both the parties are directec to recalcurate

the delayed possession charges.

The complainant made a submission befor: the authority

under section 3+ (t) to ensure compriance/ rbrigations cast

upon the promoter as mentioned above.

The complainant requested that necessary directions be

issued by the authority under section 37 ofthr, Act ibid to the

promoter to comply with the provisions and rulfil obrigation.

Decision and directions of the authority

After taking into consideration all

adduced and produced by both the

exercising powers vested in it uncler

the ma terial facts as

parties, the authority

section 37 of the Real

Complaint No. 593 of 2018

28.

29.

30.
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31. Complaint stands disposed of accordingly.

32. File be consignecl to the registry.

HARIR...
GURUGl?AM '"r4111g{@
Estate [Regulation and DeveropmentJ Act, z(,r6hereby issues

the following directions to the respondent in the interest of
justice and fair play:

(i) Both the parties are directed to re-calcurate the

delayed possession charges.

The respondent is directed to F ay the balance

delayed possession charges within a period of 90

days from the date of this order by adjusting

already paid delayed possession chi,rrges as well as

pre-EMI paid by the respondent on behalf of the

complainant.

Iii)

I
J.

(Samfr Kumar)
Member
Haryana Real

Dated: 28.02.2019

h

u\,2
(Subhash Chunder Kush)

MenLber
Estate Regulatory Authority, Gu rugrant
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