HARERA
—A GURUGRAM ’T]nmp!aint no. 4547 of 2020 J

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no, : 4547 of 2020
virst date of hearing; 23.02.2021
Date of decision - 19.08.2021

Rakesh Sareen
R/0: C 5-12, 1=t floor, Vasant Kunj New Delhi-
110070 f,ﬂ,y 1-}_, P Complainant

M/s Ansal Housing and G |
Address: 606, 6t flop, :

Barakhamba Road, Respondent
CORAM:

Shri Samir Kumarsy Member
Shri Vijay Kumar Goye Member

APPEARANCE:
Shri Rit Arora
Ms. Meena Hooda

Vo '. for the complainant
Adve ate for the respondent

The present cnmﬁmz‘ Meen filed by the

complainant/allo | 31 of the Real
Estate (Regulation and Development) Act, 2016 (in short, the Act)
read with rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for violation of
section 11(4)(a) of the Act wherein it is inter alia prescribed that
the promoter shall be responsible for all  obligations,
responsibilities and functions to the allottee as per the agreement

for sale executed inter se them.
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t:amplafnr no. 4547 of 2020

Since, the buyer’s agreement has been executed on 20.04.2012 je,
prior to the commencement of the Act ibid,

proceedings cannot pe initiated retrospectively. Hence, the

authority has

A. Project and unit related details

3.

The particulars of the prnjeg

amount paid by the complai :

 details of sale consideration, the

Proposed handing over the

Possession, delay period, »1avebeen detailed in the following
tabular form: "d“ A ‘(.(,
’1”"‘ Heads F - | Inf B
1. | Project na location” | Estella, 03, Gurugram |
2. Project area -, , TN 187355 i}
3. Nature of j oup h colony
4. | DTCPlicens . and validity | 17 dated 08.03.2011
status Ny .03.2015
TT Name of licensee gh and 8 others
6, HRERA registered registered il
registered
P Occupation
~ gmtad on B i 4 A I
5| Buiding i approvat | ([ 251 70117
9. Unit no. K-1108 (page 21 of FBA)
10. | Unit measuring 1245 sq. ft.
11. | Date of execution of buyer’s 20.04.2012 =1
agreement (Page 17 of complaint)
12. | Payment plan Construction linked payment
plan
L (Page 37 of complaint)
13. [ Total consideration as par Rs.53,09,668.75,/- T i
| Payment plan (Page 37 of complaint) C
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F:omplafnt no. 4547 of 2020

complainant

Total amount paid by the

Rs.52,83,104.7 /-

(As per details given on page
38,40 & 41)

15.

POssession as per clause 30
of the said agreement i, e, 36

agreement or within 3¢

obtaining all the required
sanction  and
necessary

commencement

later subject
payment of all th
buyer and suhi¢

to

Due date of delivery of

months from the date of
months from the date of

approval :

b B
construction whichever s 8t

20.04.2015

[Note: Grace period is not
allowed)

reement is later
an date of building plan.
erefore, due date js

Since date of ag
th

16.
- = -
17. | Delay in handi 12 Ove £
possession e
decision i, M U ‘
Facts of the complaint

That the complainant herein is law abiding citizen of India and is

residing at the above-mentioned address. He applied for booking of

d unit bearing unit no K-1108, kaving a super area 12
“Estella” situated in sector 103, Gurugram

project

45 sq.ft. in the
for a total sale
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respondent.
That the réspondent herein js 5 tompany registered under the
Provision of the COmpanies Act, 1956 and is engaged in housing
construction having thejr registered office at New Delhi, The
complainant is aggrieved as g‘m

0 genthes failed to deliver the
‘ the prescribed time limit,
1d representative made severa]
| “SPECt to their project
named “Este]lz" _

Submitted that the

the project with hi

0N, Haryana, It js
| claims regarding

their hard-earned

'ene and tall claims

of the representatives of.tF ' Company, applied for
allotment in the j

ond !ﬁede a payment of
Rs. 4.54,891.88}' g3 H reference of the

booking amount %ﬂrﬂﬁ%&plainam is made

in page no 5. of flat buyer agreement. As per the flat buyer

for Commencement of construction whichever js later. The
respondent obtained the necessary approvals on 28.11.2011 and
the date of execution of bujlder buyer agreement is 20.04.2012. As
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per the said clause, the due date of delivery of possession of the
apartment is 20.04.2015 and there has been a delay of almost 5
years in delivery of possession.

That as per the Payment plan opted by the complainant herein, the
complainant has made a Payment upto 95% of the total sale
consideration of the apartment by 27.12.2016. It is pertinent to
mention that the opposite party has failed miserably in delivering
the possession of the apartment to-the complainant even after
receiving almost full cn&r" .

;3;;4%- O of the apartment. The
1d¥ef Rs 2,37,681/- from the
o] efdnd letter raised by the
_ thadmade a paginnt of Rs 2,37,681 /-
in favour of the sunde;{:r T e has made that

respondent had raised 2

5 vide cheque no.

E of the same was

That the complainant e payments in time with
regard to the said unitsandsi gerly-wait
possession of thH A’th hasia e y been a delay of
more than 5 y@wﬁw@@/ﬁﬁke ion of the said
apartment and the respondent herein is guilty of unfair trade
practice and deficiency in service.

It is submitted that the respondent drew and unfair and arbitrary
which was totally one-sided, illegal, unjust and arbitrary, All the
clauses regarding possession, compensation etc. were drawn in
their own favour and the complainant had no say in anything

whatsoever, In the agreement, the complainant was denied fair
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HARERA
- GURUGRAM [j‘amplaint no. 4547 of 2020 1

dgreement can be deprived from the perusal of clauses 35 and 41.
That as per the terms and conditions the respondent had the
authority to impose an exorbitant rate of interest on the

eas, the %pondent was only liable to

Faelayed possession to the tune of
Rs. 5/- per sq. ft. per mo thfor the period of delay. It is requested

unilateral, this hop' ble authority shall’ nto consideration

luring the adjudication

: -
uye. , t are also in clear

contravention of tha proyisior .-'-'*h (Regulation and
vh ed the position that the

interest payable byt p efault shall be the same
as the interest pa’ y RIE y default made
e RS sl ben v

illegal and arbitrary and inapplicable while deciding the

Compensation for the allottees by several courts, It is submitted
that the complainant’s mother is a lay women and had no idea that
the opposite Party would indulge in sych practice’s illegal
malpractices.
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12.

13.

HARERA
- GURUGRA.M Complaint no. 4547 of 2020

The hon'ble Supreme Court has already held such one-sided
agreements to be unfair and invalid in the case of Pioneer Urban
Land and Infrastructure Limited versus Govindon Raghavan,

That till date of complainant has paid a total amount of Rs
52,83,104/- out of the total sale price of the unit of Rs.
53,09,669.75/- Since booking till date, the respondent never
informed the complainant about any force majeure or any other
circumstances which is I:uﬂ:].u:gr_,nﬁ5 th '_";!-_{g?asnnable control, which has
led to the delay in the com “of the project within the time

o wli
Pt A ek

rEE e

iy

Stelear that the delay in the
u.fa_'f-lzr_.-.r,.é Lsolelyrdue to the deliberate

ft ? Pondent. The delay
an'beattributed to such

gligenee and ignorance of

prescribed in the agreemen

delay except the _
the respondent. T} %

q oject with malafide
intention and wi'f:\.g}ﬁ int

eating the allottee/
\ ANV

homebuyer and extra ront thém.
r

That respondent iled to.ahi mise and failed to
deliver the pussEH R&sed time. In such
circumstances, 1@@ W@ﬁeﬁ%t be directed to
deliver the immediate Peaceful possession of the unit complete in
all aspects along with al| the promised amenities and in a habitable
condition to the satisfaction of complainant along with delay
compensation @18% p.a. and other compensation. Thus, in the
present circumstances, the complainant is left with no other option

but to file the present complaint seeking peaceful possession and
delay compensation.
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HARERA
A GURUGRAM E:omplaint no. 4547 of 2020 7

Relief sought by the complainant

The complainant has filed the present compliant for seeking
following reljefs:

I Direct the respondent to deljver immediate peaceful
POssession of the booked unit complete in ajj aspect as per the
Specifications mentioned in the buyer agreement and in
habitable conditions after obtaining the valid occupation

certificate from the cumpe%_i:?u;hority.
Py

o 45,
i

p i N Thtay .
1L Direct the respondent -; 4"@*‘45 Pensation for the delay in
Qi o

Possession to the cg ig” Tthn_the form of interest at
prescribed rate " _,_g:_:-.'-*'-.=-;q_ paid to the

respondent, from' tife p ';:'i'.-iu date'q ivery of the flat ti]]
Her 1 I
the actual physic: possessio '

iii, Directthere 30 dent

thepartufth's’n 3T agree
uthorfty/ explained to the

On the date of !T

respondent/promoter abo t thédontra) *ntion as alleged to have
been committed i lation i J(a) of the Act and to
plead guilty or nuHIAHF R" ﬂ
et e SRAM

contested the present complaint on the following grounds:

I Thatthe present complaintis neither maintainable nor tenabje
by both law and facts. It is submitted that the present
complaint is not maintainable before this hon’ble authority,
The complainant has filed the Present complaint seeking
interest and Compensation. [t js respectfully submitted that
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e GURUGRAM Complaint no. 4547 of 2020 ]

ii.

iii,

complaint pertaining to interest, compensation and refund are
to be decided by the adjudicating officer under section 71 of
the Real Estate (Regulation and Development) Act, 2016 read
with rule 29 of the Haryana Real Estate (Regulation and
Development) Rules 2017 and not by this hon'ble authority.
The present complaint is liable to be dismissed on this ground
alone.

provisions of the’Act as well s - -" ect understanding of

llotment letter/buyer’s

reply.

That the responc ompany registered
under the compani g its registered office at
606, Indrap ew Delhi-110001.
The compla ent in the year 2012

for the pur@ﬁ%@ it no K-1108 in

residential project “Estella”, Sector 103, Gurugram, Haryana. It
is submitted that complainant prior to approaching the
respondent had conducted extensive and independent
inquiries regarding the project and it was only after the
complainant was being fully satisfied with regard to all aspects
of the project, including but limited to the capacity of the
respondent to undertake development of the same and the
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complainant took an independent and informed decision to
purchase the unit, uninfluenced in any manner. It is pertinent
to mention here that despite there being a number of
defaulters in the project, the respondent itself infused funds
into the project and had diligently developed the project in
question. It is also submitted that the construction work of the
project is swing on full mode and the work will be completed
within prescribed timeﬁgg@% given by the respondent to
the authority.

That without prejudi f'“f:"- resaid and the rights of the

e respor 2 orders dated
16.07.2012,31.07.2012  a: 08,2012 of the hon'ble Punjab
& Haryana

_ Y [ jwil writ petition no
20032 of 2008/ through W he “shucking/extraction of
water was 'w @IU @Qﬂﬁﬁ of construction
process, simultaneously orders at different dates passed by
hon’ble National Green Tribunal thereby restraining the
excavation work causing Air Quality Index being worst, may be
harmful to the public at large without admitting any liability,
Apart from these the demonetization is also one of the main
factors to delay in giving possession to the home buyers as

demonetization caused abrupt stoppage of work in many
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GURUGMM Complaint no. 4547 of 2020 J

Projects. This sudden restriction on withdrawals led the

respondent unable to cope with the labour pressure. However,

That the respondent Is carrying his business in letter and Spirit
of the builder buyer agreement but due to Covip 19 the

lockdown was imposed throiig E;iu%t the country in March 2020
which badly affected ¢ e’ i nst

ction and consequently

1ande ‘er the possession on time

ainable or tenable

4’ {ahd has not disclosed

ich, have direct bearing on
itaibability of Maint and if there
had been dj rtlj @ @ﬁ}\fa@é’ and proceedings
the question of entertaining the Present complaint would have

o0
|
-

Not arising in view of the case law titled as S.p. Chengalvarya
Naidu Vs. Jagan Nath reporced in 1994 (1) scc page 1 in which
the hon’ble Apex Court of the land opined that non-disclosure
of material facts and documents amounts to a fraud on not only
the opposite party, but also upon the hon’ble authority and
subsequently the same view was taken by even hon'ble
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2, GURUGRAM Complaint no. 4547 of 2020

National Commission in case titled as Tata Motors Vs, Baba
Huzoor Maharaj bearing RP no 2562 of 2016 decided on
25.09.2013.

That without admitting or acknowledging the truth or legality
of the allegations advanced by the complainant and without
prejudice to the contentions of the respondent, it is

respectfully submitted that the provisions of the Act are not
retrospective in natur&:,? F ?irsziginns of the Act cannot undo
or modify the terms o

an ag 62 ent duly executed prior to

1
o et

arther submitted that merely

'é' to be operating

cannot be into 2 (
provisions of th -= ;. tis further submitted
that the interest fe ﬁ”ém& delay demanded by the

complainanti 0 uyer's agreement. The
cnmplainantmmmnr compensation
beyond the @ﬁﬁw@ﬁﬁqﬂed in the builder

buyer’s agreement, However, in view of the law as laid down

by the hon'ble Bombay High Court in case titled as Neelkamal
Realtors Suburban Pvt. Ltd. Vs, Union of India published in
2018(1) RCR (C) 298, the liberty to the promoter/developer
has been given U/s 4 to intimate fresh date of offer of
possession while complying the provision of section 3 of RERA
Act as it was opined that the said Act named RERA is having
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vii.

viii.

prospective effect instead of retrospective. Parano 86 and 119
of the above said citation are very much relevant in this regard.
That it is also a conceded and admitted fact that the project
pertaining to the present complaint has not yet been
registered with RERA and as such the hon'ble authority lacks
jurisdiction to entertain the present complaint. It is submitted
that several allottees, have defaulted in timely remittance of
payment of instalment w a, h v vas an essential, crucial and an
indispensable reqmre en’ r conceptualization and
development of the pro ?1 H* " estion. Furthermore, when
the proposed z eir payment as per
schedule agreédup6n, th q : #hada scading effecting on
the operation ﬁ the céfs;;!?al ”ere acution of the project
increase exg -_1.1 ntially whereas enorméus business losses
befall upon the resp Ea t, despite default of
several allottees  has 2

y-and “earnest pursued the

development of the d- Fin‘question and has constructed
the project i n asiexpedit R ossible.

The central nment levie A which are still
beyond thﬂ'@l j%{?ﬁﬁ)ﬂi\ ?l{,/’ﬁt is specifically

mentioned in clause 7 & 8 of the builder buyer’s agreement,

vide which complainant was agreed to pay in addition to basic
sale price of the said unit he us liable to pay EDC,IDC together
with all the applicable interest, incidental and other charges
inclusive of all interest on the requisite bank guarantees for
EDC,IDC or any other statutory demand etc. The complainant
further agreed to pay his proportionate share in any future
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18.

19.

HARERA
A GURUGRAM Complaint no. 4547 of 2020

enhancement/additional demand raised by authorities for
these charges even if such additional demand raise after saje
deed had been executed.
Copies of all the relevant documents have been filed and placed on
the record. Their authenticity is not in dispute. Hence, the
complaint can be decided on the basis of these undisputed
documents.

Jurisdiction of the authnri f"“" A A
The preliminary Db]ectmns ,;;

l"..H

‘the respondent regarding

din the present complaint

Jurisdiction of the authority| m
stands rejected. The.du r !

Hat it has territorial as

well as subject matfer dicate the present
complaint for the'réasons given b

E.T Territorial jurisy |

As per notificatio ]

by Town and Cou

?' 4 4.12.2017 issued

_ g Department, Haryana the
jurisdiction of Real Esta e Regulatory Aut ority, Gurugram shall be

entire Gurugram Distri rp ithy offices situated in
Gurugram. In thEHARFIHIRAESﬁDH is situated
within the plan@ Er)kf?; [ %{;\7&:, therefore this
authority has complete territorial jurisdicti!un 'tu deal with the
present complaint.

E. Il Subject-matter jurisdiction

The authority has complete jurisdiction to decide the complaint

regarding non-compliance of obligations by the promoter as per
provisions of section 11(4)(a) of the Act of 2016 leaving aside
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21,

m HARERA
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compensation which is to be decided by the adjudicating officer if
pursued by the complainant at a later stage.
Findings on the objections raised by the respondent.

F.I Objection regarding jurisdiction of the complaint w.r.t. the

apartment buyer’s agreement executed prior to coming force of the
Act.

The respondent submitted that the complaint is neither
maintainable nor tenable and is liable to be outrightly dismissed as

the apartment buyer’s agren e } s executed between the
@ ’

complainant and the responde 3 ')lé’} to the enactment of the Act
'l-

.....

and the provision of the sai } notbe applied retrospectively.
The authority is of the viev

retroactive to some in opera

agreements for sale ’mcrn prior to coming into

ions of the Act are quasi
-

1 wi be applicable to the
operation of the Act nare ﬁl 1 in the process of

completion. The A .... 1 be so construed,

e VI - after coming into
force of the Act. Therefo rfﬂﬁﬁ‘ sions of the Act, rules and

agreement haveg_ rRan nte
However, if the A m dealing with certain specific
prnwsmns/s:tua@%h%@@%nner then that

situation will be dealt with in accordance with the Act and the rules

that all previous ag

eted harmoniously.

after the date of coming into force of the Act and the rules.
Numerous provisions of the Act save the provisions of the
agreements made between the buyers and sellers. The said
contention has been upheld in the landmark judgement of as per

clause 2: sale consideration (page 31 of BBA) Neelkamal Realtors
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Suburban Pvt. Ltd. Vs. UOI and others. (W.P2737 of 2017) which
provides as under:

"119. Under the provisions of Section 18, the delay in handing over
the possession would be counted from the date mentioned in
the agreement for sale entered into by the promoter and the
allottee prior to its registration under RERA. Under the
provisions of RERA, the promoter is given a Jfacility to revise
the date of completion of project and declare the same under
Section 4. The RERA does not contemplate rewriting of
contract between the flat purchaser and the promoter...

122.  We have already discussed that above stated provisions of the
RERA are not retrospective \innature. They may to some

e[ pLeure .
SR % Ly 1 active:orquasi retroactive effect but
then on that ground the validit

r‘ei'-b of the provisions of RERA

’

cannot be challengeg

Irit@ment is competent enough to
legislate law h 2 :

y the Standing
submitted its

“34. Thus, kee u , we are of the
considered ‘opifio ofthe Act are gquasi
retroactive to some extent in operation a

he agreements for 'suld éntered into e 2R prior to coming into

operation -mﬂﬂ'ﬁﬂﬂ?ﬁ}ﬁ'#ﬂﬁsﬁ in the process

of completion, Hence in case of delay in the offer/delivery of
possession as per the terms and conditions of the agreement for
sale the allottee shall be entitled to the interest/delayed
possession charges on the reasonable rate of interest as provided
in Rule 15 of the rules and one sided, unfair and unreasonable
rate of compensation mentioned in the agreement for sale is
liable to be ignored.”

23. The agreements are sacrosanct save and except for the provisions

which have been abrogated by the Act itself, Further, it is noted that
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HARERA
A GURUGRAM Complaint no. 4547 of 2020

the builder-buyer agreements have been executed in the manner
that there is no scope left to the allottee to negotiate any of the
clauses contained therein. Therefore, the authority is of the view
that the charges payable under various heads shall be payable as
per the agreed terms and conditions of the agreement subject to the
conditions that the same are in accordance with the
plans/permissions approved by the respective
departments/competent autl{nrluh‘ﬁ and are not in contravention

J:-"d.’ll

of any other Act, rules and regulations made thereunder and are not

unreasonable or exorbita
mentioned reasons
jurisdiction stand
F.2 Objection re
24. The respondent

period of 6 mon

the construction of the | ‘__. yed due to force majeure
conditions includ ders passed by the
hon’ble NGT inclHARLR that due date of
possession as per@ﬁr’?U @qﬁ%ﬂﬁ herein the event
of demonetization occurred in November 2 16. By this time, the
construction of the respondent’s project must have been completed
as per timeline mentioned in the agreement executed between the
parties. Therefore, it is apparent that demonetization could not
have hampered the construction activities of the respondent's

project. Thus, the contentions raised by the respondent in this

regard stand rejected. The other force majeure conditions
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26.

&l

HARERA
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mentioned by the respondent are of usual nature and the same
could not have led to a delay of more than 5 years. Therefore, the
respondent could be allowed to take advantage of its own
wrongs/faults/deficiencies.

F3. Objection regarding delayed payments
Though an objection has been taken in the written reply that the

complainant failed to make regular payments as and when

b,

e

A

demanded. So, it led to de { completing the project. The
L& 2L 3
respondent had to arrange fun

h
)

project. However, the plea.ad

pes
LR

ds-from outside for continuing the
vanced. in this regard is devoid of

AR

]

merit. A perusal of statément of
like other allottees; the ¢

the sale cunsiderz Hon,

;-.

plea has been take

match the stage ofithe project. So, this

:'g' nd for delay in

jeof the force majeure.
) | v
Findings on the relief sought by tk -' mplainant

G.1 Delay pnssﬂ ‘BEB A
Relief sought b % : e respondent to pay
interest at presc&;ﬁtalm L.u!\gx:;%r gﬂ%b‘aﬂnunt paid to the

respondent, from the promised date of delivery of the flat till the

actual physical possession.

In the present complaint, the complainant intends to continue with

the project and are seeking delay possession charges as provided
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29.

HARERA
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under the proviso to section 18(1) of the Act. Sec. 18(1) proviso

reads as under,

‘Section 18: - Return of amount and compensation

18(1). If the promoter fails to complete or is unable to give possession
of an apartment, plot, or building, —

Provided that where an allottee does not intend to withdraw from
the project, he shall be paid, by the promoter, interest for every month
of delay, till the handing over a};;q,g_ possession, at such rate as may

be prescribed.” RSN
Clause (30) of the flat buyer # {}g’:f‘ provides for time period for
QY
handing over of possession‘ahd is reproduced below:
i -‘ I
The developer shg :ﬂil;fﬁ-i on of y time, within a
period of 36 m he g an ‘of agreement or

rcumstances as
ace period of 6

to 4 he period of 36
maonths as above ing ]

At the outset, it is

clause of the agreement whereit ossession has been subjected
to all kinds of tHﬂRﬁ i eement, and the

complainant not being i fault-under visions of this
agreement and cﬁ:WﬁKamnmalmes and
documentation as prescribed by the promoter. The drafting of this
clause and incorporation of such conditions are not only vague and
uncertain but so heavily loaded in favour of the promoter and
against the allottee that even a single default by the allottee in

fulfilling formalities and documentations etc. as prescribed by the

promoter may make the possession clause irrelevant for the
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purpose of allottee and the commitment time period for handing
over possession losses its meaning. The incorporation of such
clause in the buyer’'s agreement by the promoter is just to evade the
liability towards timely delivery of subject unit and to deprive the
allottees of their right accruing after delay in possession. This is just
to comment as to how the builder has misused his dominant
position and drafted such mischievous clause in the agreement and
the allottee is left with no upﬂe@%s:gn on the dotted lines.

-;-ff. 2 h.-'
Admissibility of grace pe r| @;W promoter has proposed to
handover the possession.ofthe said unit thin 36 months from the
f sntof the preconditions

r * i as sought further

extension ::-_:. months-afterthe expiry of 36 months for

date of execution of Agreem

imposed thereunde

d/project. Further, the

%riud for offering
possession of the unif d"the_respofidént has failed to offer of
grace‘period of 6 months and till

date. The respondén ﬁe thee ._j__.:;__g‘,- i he construction of

the project was to fi e which were beyond
V'

the control of th(@@@{}@& Aq allottees should

not be allowed to suffer due to the fault of the respondent

possession even after the

promoter. It may be stated that asking for extension of time in
completing the construction is not a statutory right nor has it been
provided in the rules. This is a concept which has been evolved by
the promoters themselves and now it has become a very common
practice to enter such a clause in the agreement executed between

the promoter and the allotee. It needs to be emphasized that for
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availing further period for completing the construction the
promoter must make out or establish some compelling
circumstances which were in fact beyond his control while carrying
out the construction due to which the completion of the
construction of the project or tower or a block could not be
completed within the stipulated time. Now, turning to the facts of
the present case the respondent promoter has not assigned such

compelling reasons as to wh . and hgw it is entitled for further

extension of time 6 months :;7’ 5] ::FJ g the possession of the unit.

_’; [‘-’\!. -fr [H
L]

Accordingly, this grace period ¢ m
promoters at this stage

hs cannot be allowed to the
~

NG

Admissibility of delay ession arges at prescribed rate of
interest: The con g is.seeking delay possession. However,
proviso to section 18

\
intend to withdraw

promoter, interest for.¢ fdelay, till the handing over of

possession, at such rate as.may be.préscribed and it has been

prescribed underﬂlﬂtﬁlﬁRﬁ been reproduced
as under:
Rule 15, MM UM& section 12,

section 18 and sub-section (4) and subsection (7) of section 19]

(1) For the purpose of proviso to section 12; section 18; and sub-
sections (4) and (7) of section 19, the “interest at the rate
prescribed” shall be the State Bank of India highest marginal cost
of lending rate +2%.:
Provided that in case the State Bank of India marginal cost of
lending rate (MCLR) is not in use, it shall be replaced by such
benchmark lending rates which the State Bank of India may fix

from time to time for lending to the general public.
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32. The legislature in its wisdom in the subordinate legislation under

33,

34.

35.

the rule 15 of the rules has determined the prescribed rate of
interest. The rate of interest so determined by the legislature, is
reasonable and if the said rule is followed to award the interest, it
will ensure uniform practice in all the cases.

Consequently, as per website of the State Bank of India i.e.,

https://sbi.co.in, the marginal cost of lending rate (in short, MCLR)
as on date i.e,, 19.08.2021 i§ 17300 2

(i)

promoter, qual to ti

which rheﬁ 3y the ai ottee, in case of

default;

(i)  the interest-payabl the r e allottee shall be
from th%ﬁ%% ﬁgs/jnr or any part
thereof till the d: € amount or part thereof and interest

thereon is refunded, and the interest payable by the allottee to
the promoter shall be from the date the allottee defaults in
payment to the promoter till the date it is paid;”

Therefore, interest on the delay payments from the complainant
shall be charged at the prescribed rate ie, 9.30% by the
respondent/promoter which is the same as is being granted to the
complainant in case of delayed possession charges,
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38.
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On consideration of the circumstances, the evidence and other
record and submissions made by the complainant and the
respondent and based on the findings of the authority regarding
contravention as per provisions of Act, the authority is satisfied
that the respondent is in contravention of the provisions of the Act.
By virtue of clause 30 of the flat buyer agreement executed between
the parties on 20.04.2012, puasessinn of the said unit was to be

1¢' Act on the part of
mplainant is entitled

ges.at prescribed rate of the interest @
9.30 % p.a. w.e possession as per
provisions of seﬂﬂﬂmﬁle 15 of the Rules
and 19(10) ufthe@Um G RAM

Directions of the authority

Hence, the authority hereby passes this order and issues the
following directions under section 37 of the Act to ensure
compliance of obligations cast upon the promoter as per the
function entrusted to the authority under section 34(f):
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I The respondent is directed to pay the interest at the
prescribed rate i. e. 9.30 % per annum for every month of
delay on the amount paid by the complainant from due date of
possession . e. 20.04.2015 till handing over of possession after
the date of receipt of valid occu pation certificate as per section
18(1) read with rule 15 and 19(10) of the Act of 2016

ii. The respnndent is directed to pay arrears of interest accrued

iii. R€ payment/ arrears if

Dle‘rate of interest i. e,

iv. charge anything from the

the part of the agreement,
. i
led to claim holding

charges at any pui\éﬁeﬁm i :- ‘b Eing part of agreement

as perlaws 0 pr ourt in civil appeal no.
HARHM
39. Complaint stand@@}&“ G R A M

40. File be consigned to registry.

X 4
(Vijay Kmyal] (Samir Kumar)

Member Member
Haryana Real Estate Regulatory Authority, Gurugram

Dated: 19.08.2021

Judgement uploaded on 18.10.2021.
Page 24 of 24



DELL
Typewritten Text
Judgement uploaded on 18.10.2021.




