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l.Kirit Mugatrai Joshipura
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Pocket-4, New Delhi-
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Middle
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CORAM:
Shri Samir K Member

MemberShri Vijay Ku

APPEARANCE:
Sh. Pawan Kumar Ray Advocate for the complainants
Sh. Venket Rao Advocate for the respondents

ORDER

The present complaint dated 28.01.2019 has been filed by the

complainants/allottees under section 31 of the Real Estate

(Regulation and Development) Act,2016 [in short, the Act)

read with rule 28 of the Haryana Real Estate (Regulation and

Development) Rules, 2017 (in short, the rules) for violation of

W
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A.

2.

Complaint No. 385 of 2019

section 11(4)(a) of the Act wherein it is inter alia prescribed

that the promoter shall be responsible for all obligations,

responsibilities and functions underthe provision ofthe Act or

the rules and regulations made thereunder or to the allottee as

per the agreement for sale executed inter se.

Unit and proiect related details

The particulars of unit detai e consideration, the amount

paid by the complai posed handing over the

possession, delay per have been detailed in the

following tabular

7D, GuruSram

f 2008 dated

2008 valid up to
DTCP Ii

HARH 2011 dated

24.10.2011valid up to
23.70.2019

licerse no. B3 of 2008

Its Pvt. Ltd and

Name ofthe license holder for
license no. 94 of 2011

Countrywide Promoters

Pvt. Ltd and 6 others

HAREM registration no. 299 of 2017

Registered for 10.23

acres
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S. N( Heads lnformation

1. Name ofthe project

2. Nature ofthe project oroup Housing Towers

Project Area 19,74 acres

4.

5.

6.

7.
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B, Registration certifi cate Dated 13.10.2017 valid
up to 12.10.2020

9. Unit no. T23-501, 56 floor, T-23

(Page no. 35 of the

complaintl

10. Unit measuring 1,691sq. ft
(Page no. 35 of the

complaint)

11. Allotment Ietter 06.72.2072
(Page no.41 ofthe
reply)

72. Date of execution of flat buyer's
agreement

22.04.2014

(Page no. 30 ofthe
complaintl

13. qry\
clw|c Vqil

.,rf*ff\
tion Plan

o.41 of the

t4. Total
(Basic

,/

77 ,7 50.00 / -

no.35 of
aint)

15. Totala
complainan

HAREtr

Rs. 98,7 7,059.00/-
(As per payment
receipts on page no.57
to 69 of complaint and
page no. 114 of reply)

t6. Date ofsanction ofbuilding plan 21.09.2012

77. Due date ofdelivery of
possession

lAs per clause 5,1 read with
clause 1.6 of the flatbuyer's
agreement i.e., 42 months from
the date ofsanction ofthe
building plan or execution of
agreement, whichever is later.]

22.LO.2077

[Due date is calculated
from the date of
execution of the
agreement as it is later
from the date of
sanctioning of building
plan i.e.,21.09.20121

Notq - Grace Period is
not allowed.
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B. Facts ofthe complaint

The complainants have

3. That the complainants

Aniani Ioshipura are

residents of fla

have booked

D, Gurgaon.

4. That com

the proiect

27.08. 2072.

complainant of

ComplaintNo. 385 of 2019

as under: -

Joshipura and Smt.

of India who are both

Kunj, Delhi and

at sector 37-

t of the unit in

dated

assured the

the unit as per the

allotment by depositing the booking amount with the

respondents,

5. That the flat buyer's agreement was executed between the

parties on 22.04.2074 wbich is after 2 years of the booking of

unit T23-501 on 5s floor (Hereinafter referred as the 'said

unif) having the super area of 1691 sq ft

18. Occupation certifi cate date Occupation certificate
for this tower has not
been received.

19. offer ofpossession Not offered

Delay in handing over
possession till the date of
decision i.e., 10.08.2021

3 years 9 months 19
days.
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6. That as per the above-mentioned agreement the possession

was to be granted within 42 months of the execution of the

FBA, that is, the possession was to be handed over by

22.10.20L7 but the complainants till date have not received

the possession of the same and have preferred the present

complaint before the hon'ble authority for the grant of

cause herein.

7. That no possession has ed over to the complainant

till date nor the the project has been

intimated to ed them to

file the pres

8. That the requested the

name as the co-

request of the

complainants dents on 07.06.2017

and changes in the respondents and

instalments as per demands raised by the respondents and till

date have made a payment of Rs. 93,79,816.50/-

10. That tle respondents have further abused their dominant

position in the agreement by levying an exorbitant rate of

interest @180/o on the delayed payments made by the

respondents

allottee in

9.

ia ezrl
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complainants, whereas the respondents have comparatively

limited their own liability of paying compensation on delayed

possession. That the respondents are only liable to pay a mere

compensation of @Rs. 5 per sq. ft. to the complainants in case

of delay in possession.

11. That the said clause is also in clear contravention of the

provisions of The Real Estate lation and Development)

Act, 2076 which has position that the interest

payable bythe promote default shall be the same as

the interest payab ofany default made

by them.

That the to endlessly wait

settled by the

Infrastructure

and Orc. v/s the present case

it is essential the respondents to

immediately deliver of the said unit to the

complainan ust compensation

for delay @1

72.

for the p

Hon'ble A

the complainantsic.

13.

Reliefsough

The complainants have sought following relief(s):

(i) Directthe respondents to grant immediate possession of

the unit bearing no. T23-501 to the complainants along

with compensation for delay @18% or at a prescribed

rate of interest as deemed to be fit by the hon'ble

authority.
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14. 0n the date of hearing, the authority explained to the

respondents/promoters about the contravention as alleged to

have been committed in relation to section 11[4) (a) ofthe Act

to plead guilty or not to plead guilty.

D. Reply by the respondents.

15. That the respondents have diligently applied for registration

of the project in question "Terra" located at sector-37D,

Gurugram including T-25 & EWS before this

authority and accordi ation certificate ro. 299 of

2017 dated 13.1 was issued by the

hon'ble author

16. The complai 'ble authority for

with uncle misrepresenting

facts int. lt is further

submitted tha ra ofdecisions

had laid down g the court for

any relief, must come ds, without concealment

and/or misrepresentation of material facts, as the same

amounts to fraud not only against the respondents but also

against the court and in such situation, the complaint is liable

to be dismissed at the threshold without any further

adjudication.

17. Reference may be made to the following instances which

establish concealment/suppression/ misrepresentation on

the part of the complainantsr

ve approached
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ofthe

! The complainants have further concealed that they were

given an inaugural discount of Rs. 750/- per sq. ft. on the

basic sale price (BSP) thus the net BSP charged from the

complainants is Rs.5250/- per sq. ft.

The complainants have furtler concealed from this

authority that the respondents vide demand letters as

Complaint No. 385 of 2019

) The complainants have misrepresented the fact that

being lured by representations made by the respondents,

the complainant no, 1 applied for allotment ofa unit in the

proiect Terra'. That the complainant no. 1 after

conducting due diligence and out of his own volition

approached the respondents through his broker and

desire to booking unit in the project'Terra'.

On being complete in knowledge of the terms

and cond rm after affixing his

sl rds registration

That efault in making

the respondentstimely

as per agr complainants further

have notices served for payment

PaBe 8 of29
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well as numerous emails have shared and kept updated

the complainants in regard to stages and progress in the

development and construction of the project as well as

t]le unit in question. The complainants have also

concealed from tlis authority that as a goodwill gesture

the respondents have granted a special credit discount

amounting to Rs. 5tffiftfuards unit in question.

18. That the relief(s) sought the complainants are uniustified,

baseless and beyo the FBA duly executed

between the

relationship

for the subsisting

r submitted that

the complai d FBA with the

respondents the same. It is

further su sought by the

complainants walls ofthe FBA duly

executed between t is submitted that tlle

bound by

accepted and is

FBA, including

in case of delay

in delivery ofpossession ofthe said unit by the respondents.

19. That the detailed relief claimed by the complainants goes

beyond the iurisdiction of this hon'ble authority under t}Ie

Real Estate (Regulation and Development) Act, 2016 and

therefore the present complaint is not maintainable qua the

reliefs claimed by the complainants.

complainants while entering into the FBA has

clause-6.1 w

n the parties. lt is
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20. It is further submitted that, the above submission implies that

while entering into the FBA, the complainants had the

knowledge that there may arise a situation whereby the

possession could notbe granted to tle complainants as per the

commitment period and in order to protect and/or safeguard

the interest of the complainants, the respondents have

complainants having

claim anything beyond

same in totality, cannot

been reduced to writing

between the p

21. In this regard

22.

section-74 of the

lndian Con

regarding

amount of

ls out the law

the ascertained

A and further

specifies that bevond the

same. Therefore, , is only entitled to

compensation under

and cold at the same time which is not permissible under law

as the same is in violation of lhe 'Docfine of Aprobate &

Reprcbate',Therefore, in the light ofthe settled law, the reliefs

sought by the complainants in the complaint under reply

cannot be granted by this authority.
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23. That agreements that were executed prior to the registration

of the project under RERA shall be binding on the parties and

cannot be re-opened. Section 13 ofthe Real Estate (Regulation

and Development) Act,2076 ["Act") is extracted herein below

for ready reference:

ten per cent of the
buildikg os the
an opplication fee,
into o written og
register the sai

along
works
the

be made
posse.tgol,
handed over,
promoter to the

apartment, plot, or
payment or

ut i th ou t fi rst e n te ri n g
with such person and

nderany low for

sub-section
andshall

project

"13, (1) A promoter shall not accept a sum more than

the time
(2) The
(1)

s and
of the

be, are to
which the

lding is to be
payable by the
allottee to the
herparticulars,promoter in case of defoulL

as may be prescribed."

24. That as contemplated in section 13 of the Act, subsequent to

the commencement of the rules, a promoter has to enter into

an agreement for sale with the allottees and get the same

registered prior to receipt of more tllan 10 percent of the cost

ofthe plot, or building. Form ofsuch agreement for sale has to

be prescribed by the relevant state government and such

agreement for sale shall specify amongst various other things,

PaEe 77 of29
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the particulars of development, specifications, charges,

possession timeline, provisions of default etc.

By a notification in the Gazette of lndia dated 79.04-2077 , the

central government, in terms of section 1 (3) of the Act

prescribed 01.05.2017 as the date on which the operative part

of t}le Act became applicable. In terms of the Act, the

the Act notified the rul ot1.

ernment prescribed tie26. In terms of the

agreement for me i\ Annexure A of

the rule 8(1)

*HARERA
H aJRuGRAt'/

"8 (1) exure 'A',

other(2)

not be
ollottees
Act or the rules

of the
and

for such
be, shall

of the
orunderthe

made thereunder"
27. That rule B (1) clearly specifies that the form of the "agreement

for sale" is prescribed in Annexure'A'to the rules and in terms

of section 13 of the Act the promoter is obligated to register

the agreement for sale upon receipt ofany amount in excess of

10 percent ofthe cost ofthe plot. Rule 8(2) provides that any

documents such as allotment letter or any other document

executed post registration of the proiect with the RERA

between the promoter and the allottee, which are contrary to

Page 72 of 29
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the form ofthe agreement for sale, Act or rules, the contents of

the form ofthe agreement for sale, Act or rules shall prevail.

Thatthe rule 8 deals with documents executed by and between

promoter and allottee after registration of the project by the

promoter, however with respect to the documents including

agreement for sale/ buyers agreement/plot buyers agreement

within the definition rojects" explained herein

below and where the has already collected an

amount in excess price rule I is not

applicable.

That the afor para is clarified

the exptanationin the rules

given at th t for sale in

Annexure'A' clarified that the

developer shall ent for sale in

respect of ongoing r that such disclosure

"Explonotion: [o) The promoter sholl disclose the
existing Agreement for Sale entered between Promoter

s JhgJlhtlce ih respect of ongoing project along
with the applicotion for registration of such ongoing
project. H owe ve r, tuchjiscleslt&-shelbeLglksLthg
validi,) of such exi sting ag reement (s) for sale between
Promoter and Allottee In respect of apartment,
building or plot, as the case moy be, executed prior to
the stipulated date of due registration under Section
3(1) of the Act."

29.
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30. Thus, what has not been saved under the Act and rules are

sales where mere booking has been made and no legal and

valid contract has been executed and is subsisting.

31. The parties had agreed under the flat buyer's agreement to

attempt at amicably settling the matter and ifthe matter is not

settled amicably, to refer the matter for arbitration.

take any steps to invo . Hence, it is in breach of

the flat buye/s

allegations made

etween the parties. The

cation by tendering

evidence, erefore cannot be

adjudicated i

32. That it is timelines for

possession was not in tlle

contempl e allottees would

hugely default ence, cause cash flow

crunch in the project.

king form, which

the flat buyer's

es that subiect

to the conditions mentioned therein, in case the respondents

fails to hand over possession within 42 months from the date

of sanctioning of the buitding plans or execution offlat buyer's

agreement, whichever is later along with 180 days of grace

period, the respondents shall be liable to pay to the

complainants compensation calculated @ Rs.5/- per sq. ft. for

Page74 of29
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E.

34.

Complaint No. 385 of 2019

every month of delay. The parties had agreed the penalty, in

case of delay in offering possession prior to entering the

transaction. Prior to entering the transaction, the parties had

further agreed vide clause 5.1 of the flat buyer's agreement

that in case the complainants fails or defaults in making timely

payment of any of the instalments, then the complainants

understanding betwe regarding compensation

for delay in offering ion had been agreed and

accepted prior to

lurisdiction
The respond ng jurisdiction

of authority and the said

objection erved that it has

territorial as to adiudicate

the present co below.

17-1TCP dated 74.72.201,7

shall be entire Gurugtam District for all purpose with ofnces

situated in Gurugram. In the present case, the project in

question is situated within the Planning area of Gurugram

District, therefore this authority has complete territorial

iurisdiction to deal with the present complaint.

E.lI Subiect matter iurisdiction

Page 15 of29
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36. The authority has complete jurisdiction to decide the

complaint regarding non-compliance of obligations by the

promoter leaving aside compensation which is to be decided

by the adjudicating officer if pursued by the complainants at a

later stage.

F. Findings on the obiections raised by tle respondents.

F.I Obiection
the complainants.

37. The respondents have

made defaults in

respondents h

outstanding

upon clause

that timely

transaction,

payments done by

that the complainants have

as a result thereot the

for payment of the

ndents stressed

erein it is stated

essence of the

uced below:
\d$*\ , ! l;.ir.^\rJ

"7. NMELY PAYMENT ESSENCE OF CONTMCT,

TE RM INATION, CANCELUTION AN D FO RFEITU R E"

7.1The timety poyment of each instalment olthe Total
Sqle Consideration i.e. COP and other charges as stated
herein isthe essence ofthis tronsaction/Agreement ln
case the Purchaser(s) neglects, omits, ignores, defaults,

delays or fails, for any rcason whatsoever, to pay in
time any of the instalments or other dmounts and

chatgesdue and payoble by the Purchaser(s) as perthe
poyment schedule opted or if the Purchaser(s) in any

other way faits to perform, comply or observe any of
the terms onal conalitions on his/her part under this
Agreementor commits any breach of the undertakings
and covenantscontained herein, the Seller/Conf rming
Parly may at its sole dis.retion be enti tled to terminote
this Agreement forthwith ond forfeit the amount of
Earnest Money ond Non'Refuhdable Amounts and

other amounts of such nature . "

PaEe 76 of29



ff HARERA
ffi aJRuGRAl/ ComplaintNo. 385 of 2019

38. At the outset, it is relevant to comment on the said clause of

the agreement i.e. "7, TIMELY PAYMENT ESSEN'E 0F

CONTMCT. TERMINATION, CANCELLATION AND

FORFEITURE" wherein the payments to be made by t}Ie

complainants have been subiected to all kinds of terms and

conditions. The drafting of this clause and incorporation of

such conditions are n

heavily loaded in

allottee that even a

timely paymen

termination

money. M

complai

respondents

the buyer's

drawn towards

e and uncertain but so

omoter and against the

the allottee in making

may result in

ture ofthe earnest

d that despite

y payments, the

on to terminate

authority was also

buyer's agreement

whereby the complainants

outstanding dues together

shall be liable to pay the

with interest @ 18olo Pa.

compounded quartelly or such higher rate as may be

mentioned in the notice for the period of delay in making

payments. In fac! the respondents have charged delay

payment interest as per clause 7.2 of lhe buyer's agreement

and has notterminated the agreement in terms ofclause 7.1 of

the buye/s agreement. ln other words, the respondents have

already charged penalized interest from the complainants on

PaEe 77 of29
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9.3070 by the

granted to the

Complaint No. 385 of 2019

account of delay in making payments as per the payment

schedule. However, after the enactment of the RERA Act, the

position has changed. Section 2[za) ofthe Act provides that the

rate of interest chargeable from the allottee by the promoter,

in case of default, shall be equal to the rate of interest which

the promoter shall be liable to pay the allottee, in case of

defaulL Therefore, interest on the delay payments from the

complainants shall the prescribed rate i.e.,

respond h is the same

c

as is being

possession

F. II

39.

of delay

charges.

Obiecfion ofagreement
for non-

The respon

arbitration

agreement

r not invoking

ns of flat buyer's

garding initiation of

arbitration proceed reach of agreement. The

:H[::**s"ffi mft"H"rbitration 
in the

/'\1:nl lr',,"l.n & tu
"77, Dispute Resolutioh by Arbitmtion
All or any disputes arising out of or touching uryn or
in relation to the tems or fomation of this Agreement
or its terminotion, including the interpretation and
vqlidity thereof and the respective nghB qnd
obligations of the Parties sholl be settled omicably by
mutudl discussion, failing which the same shall be
settled through arbitrotion. The arbitratioh
proceedings shall be govehed by the Arbitrqtion &
Conciliation Act, 1996 or any statutoty amendments,
modifications or E-enactment thereof for the time
being in force. A Sole Arbitrator, who shall be

Page 18 of29
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clause in the buyer's

79 of the Act

matter which

Real Estate

such dispu

BB of the

addition to an

law for the time

reliance on

particularly

ComplaintNo. 385 of 2019

nominoted by the Seller/ConJirming Party's Managing
Director, shall hold the drbitration proceedings at
Gurgaon. The Purchaser(s) hereby confirms that he

shall have no objection to such appointment and the
Purchaser(s) confirms that the Purchaser(s) shall have
no doubts ds to the independence or impartiality of the
said Atbitrator and shall not challenge the mme. The
arbitration proceedings shall be held in Ehglish
langudge and decbion of the Arbitrator ihcluding but
not limited to cosls of the proceedings/award shall be

final and bindihg oh the pofties. "
40. The authority is of the that the jurisdiction of the

authority cannot be existence of an arbitration

t may be noted thatsection

vil courts about any

authority, or the

ntion to render

ear. Also, section

Act shall be in

ons ofany other

er, the authority puts

le Supreme Court,

Limited v. M.

Madhusudhan Reddy A Anr. (2012) 2SCC506, wherein it has

been held that the remedies provided under the Consumer

Protection Act are in addition to and not in derogation of the

other laws in force, consequently the authority would not be

bound to refer parties to arbitration even if the agreement

between the parties had an arbitration clause. Therefore, by

applying same analogy the presence of arbitration clause

Page 19 of29
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could not be construed to take away the jurisdiction of the

authority.

41. Further, in 4tab Singh and ors, v, Emaat MGF Land Ltd and

ors., consumer case no. 707 ol2075 decided on 73.07.2077,

the National Consumer Disputes Redressal Commission, New

Delhi (NCDRC) has held that the arbitration clause in

agreements between the-complainants and builder could not

circumscribe the jurisdiction of a consumer. The relevant
'ja-7r!trAiir1,

oaras are reoroduced below:Iq '--";i*fl
"49, Support to the dbove view is olso lent by Section

79 ofthe recently enacted Real ktate (Regulation and
Development) Act" 2016 (Jot shott "the Real Estate

Act'), Section 79 ofthe said Act redds ds follots:-
"79. Bar oI juidiction - No civil coutt shall hove
jurisdiction to entertain qny suit or proceeding in
respect of any matter which the Authoity or the
adjudicating olficer or the Appellate Tribunal is
empowered by or under this Act to determihe and no
injunction shall be grfrnted by ahy court or other
authority in resryct of qny dction taken or tt be taken
in pursuonce of any power conlerred by or under this
Aci" \;! x'. '--
It can thus, be seen that the said proision expre$ly
ousts the jurisdictioh of the Ciil Court in respect of ahy
mat.ter whi.h the Real Estate Regulatoty Authoriq,
established under Sub-section (1) of Section 20 or the
Adjudicating Officer, appointed under Sub'section (1)
oI Section 71 ot the Real Estote Appellant Tribunal
established undet Section 43 of the Real Estote Act, is

empovrered to decemine. Hence, in view of the binding
dictum of the Hon'ble Supreme Couft in A. A)Alasntamy

(supra), the matters/disputes, which the Authorities
under the Real Estate Act are empowered to decide,
aru non-arbitablq notwithstanding an Arbitration
Agreement bet$reen the parties to such matters, which,
to o large extent, are similar to the disputes falling Ior
reslution under the Consumer AcL

Page20 of29
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56. Consequently, we unhesitatingly reiect the
arguments on behav of the Buildet and hold that an

Arbitration Clause in the afore-stated kind of
Agreements bet',een the Comploinants and the

Builder cannot circumscribe the jurisdiction of a

Consumer Fora, notwithstandihg the amendments
made to Section I of the Arbitration Act "

42. While considering the issue of maintainability of a complaint

before a consumer forum/commission in the fact ofan existing

arbitration clause in the builder buyer agreemenq the Hon'ble

Supreme Court in case tiuedas M/s Em aar MGF Land Ltd. V.

Afub Singh in revision-yetition no. 2629-30/2018 in civil

23512-23513 of 2017 decided on 10.12.2018 has
./t tfr ,*i!;1 tl{!.zl-, \

aforesaid iudgement of NCDRC and as provided in
, \l ./' q-,\-- * Y Vn \

appeal no.

upheld the

Article 141 ofthe Constitution of India, the law declared by the
,x-l

Supreme Court shall be binding on all courts within the

territory of tndia and accordingly, the authority is bound by

the aforesaid view. The relevant paras are of the judgement

passed by the Supreme Court is reproduced below:

"25. This Coun in the seies oI judgments as noticed above

considered the proviions ofConsumer Protection 4ct,1986
os well as Arbitmtion Act, 1996 and laid down that
complaiht unaler Consumer Protection Act being a special

remedy, despite there being an arbitration agreement the

Woceedings before Consumer Forum have to go on and no

error committed by Consumer Forum on reiecting the

application. There is reason for not interiecting proceedings

under Consumer Protection Act on the strength on

arbitration agreenent by Act 1996. The remedy under

ConsumerProtection Act is a remedy provided to o consumer
when there is a defect in any goods or services. The

complaint means any allegotion in writing mqde by a
complainant hos olso been explaihed in Section 2(c) of the

AcL The remedy under the Consumer Protection Act is
conlined to complaint by consumer os deJinedunderthe Act

for defect or deficiencies caused by a seruice provider, the

Page27 of29
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cheqp and a quick remedy hos been prcvided co the
consumer which is the object and purpose of the Act qs

noticed above."

43. Therefore, in view ofthe abovejudgements and considering tlle

provision of the Act, the authority is of the view that

complainants are well within their rights to seek a special

remedy available in a beneficial Act such as the Consumer

Protection Act and RERA Act,2O16 instead of going in for an

arbitration. Hence, we have no hesitation in holding that this
\tl$'LarLt d'

authoritv has the reouisite iurisdiction to entertain the
'vr",r*r&;cv

complaint and that the di

c. Findings on

Relief plainants have

sought

(i) Direct th possession of

the unit b complainants along

@l8o/o or at a prescribed

does not require to be referred

to be fit by the hon'ble

authority.

44. In the present complaint, the complainants intend to continue

with the project and are seeking delay possession charges as

provided under the proviso to section 18(1) of the AcL Sec.

18(1) proviso reads as under:

Page 22 of 29



ffi&
HARERA
GURUGRAM ComplaintNo. 385 of 2019

"Secflon 78! - Return of amount ond compensation

1B(1). Ifthe promoter Iails to complete or is unable to
give possessioh of an apartment, plot, or building, -

Provided that where an allottee does not intend to
withdraw from the project, he shall be poid, by the

promoter, interest for evety mohth of deloy, ti the

handing over oI the possession, at stch rate as may be

prcscribed."

45. Clause 5.1 read with

provides the time pe over possession and the

same is reproduced

"Clouse
offer
the
sholl
days

for n
clause mean,
subject tion
of statu having
timely lities or
documen by

thisAqreement,
ent of

per the
(DC),

Purchaser(s) within a period of 42 months ftom the
date of sanction of the building plan or execution of
Flat Buyers Agreement, whichever is later."

45. At the inception it is relevant to comment on the pre'set

possession clause of the flat buyer's agreement wherein the

possession has been subjected to innumerous terms and

conditions, force majeure circumstances and innumerous

the flat buyer's agreement

irming
to the

's) within
ng Party

of 180
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terms and conditions. The drafting of this clause is not only

vague but so heavily loaded in favour of the promoter that

even a single default by the allottee in fulfilling obligations,

formalities and documentations etc. as prescribed by the

promoter may make the possession clause irrelevant for the

purpose ofallottee and the commitment date for handing over

in the buyer's a moter is just to evade the

liability towards timely subject unit and to deprive

the allottee ofhis lay in possession. This

is just to co r has misused his

dominant p us clause in the

agreement on butto sign on

the dotted I

r has proposed

to hand over th ent within a period

of 42 months from th on of the building plan or

chever is later. The flat

.2014 and the

building pl 21.09.20f2. The flat buyer's

agreement being executed later, the due date is calculated

from the date of execution of flat buye/s agreement. The said

period of 42 montis expires on 22.70.2077. Further it was

provided in t}re flat buyer's agreement that promoter shall be

entitled to a grace period of 180 days after the expiry of the

said committed period for making offer of possession of the
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said uniL [n other words, the respondents are claiming this

grace period of 180 days for making offer of possession of the

said unil There is no material evidence on record that the

respondents/promoters had completed the said project

within this span of 42 months and has not offered the

possession of the said unit Ull the date of iudgement, the

promoter has not offered the ession within the time limit

prescribed by the pro t buye/s agreement nor

has the promoter offe ession till date. As per the

settled law one advantage ofhis own

wrong. Acco 80 days cannot be

allowed to

48. Admis at prescribed

seeking delay

possesslon vides that where

an allottee does from the proiect, he

for every month ofshall be paid, by the

delay, till

be prescrib

rules. Rule 1

Rule 75. Prescribed rotc oJ interest- lProviso to
section 72, secdon 78 and sub-section (4) and
subsecfion (7) of secdon 791

O For the purpose ofproviso to section 72; sectioh
78; and sub-sections ft) and (7) of section 19, the
"interestatthe rate prescribed" shall be the State Bank
of India highest narginal cost of lending rate +2 .:
Provided that in case the State Bank of lndia marginal
cost of lending rate (MCLR) is not in use, it sholl be
replaced by s11ch benchmark lending rates which the
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State Bank oI lndia may lx from time to time for
lending to the generolpublic.

49. The legislature in its wisdom in the subordinate legislation

under the provision ofrule 15 ofthe rules, has determined the

prescribed rate ofinterest. The rate of interest so determined

by the legislature, is reasonable and ifthe said rule is followed

to award the interest, it will ensure uniform practice in all the

50. Consequently, as per

https:/,/sbi.co.in, the

MCLRI as on da

prescribed r
+2o/o i.e.,9.3

51. The definiti

ofthe Act

allottee by th

the rate of in

the allottee, in case

e State Bank of India i.e.,

of lending rate (in short,

0ol0. Accordingly, the

of lending rate

er section 2 (zal

ble from the

shall be equal to

shall be liable to pay

The relevant section is

reproduced below: RERA
"Aa)
the

(i) the rate of interest chorgeoble from the qllottee
by the promoter, in case of default, shall be equal
to the rate of interest which the promoter shall be
liable to pay the allottee, in cose of dehult.

(ii) the interest payable by the promoter to the
ollottee shall be from the date the promoter
received the amount or any part thereof till the
date the amount or part thereof ond interest
thereon is refuhded, and the interest payable by
the allottee to the promoter shall be from the date

by
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the ollottee defaults in payment to the promoter
till the dqte it is paid;"

52. Thereforg interest on the delay payments from tle
complainants shall be charged at the prescribed rate i.e.,

9.30% by the respondents/promoters which is tle same as is

being granted to the complainants in case of delayed

possession charges.

53. 0n consideration of the d nts available on record and

submissions made the parties regarding

contravention of provisi Act, the authorityis satisfied

that the respon ntion of the section

11(a)[a) ofth ession by the due

date as per 5.1 read with
clause 1.6 between the

parties on 2 biect apartment

was to be de .e.,22.10.2077 . As

far as grace perio is disallowed for the

t till date of this

ondents to fulfil

its obligations and responsibilities as per the flat buyer,s

agreement to hand over the possession within the stipulated

period. Accordingly, the non-compliance of the mandate

contained in section 11(4)(a) read witJr proviso to section

18(1) of the Act on t}re part of the respondents is established.

As such the allottee shall be paid, by the promoter, interest for
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every month of delay from due date of possession i.e.,

22.70.2077 till the handing over of the possession, at
prescribed rate i.e.,9.30 % p.a. as per proviso to section 1g(1)

ofthe Act read with rule 15 ofthe rules.

H. Directions ofthe authorlty
54. Hence, the authority hereby passes this order and issues the

following directions unde on 37 of the Act to ensure

compliance of obligati the promoter as per the

function entrusted to under section 34(0:

l. The respo pay interest at the

prescrib month of delay

.10.2017 till thefrom

handi

The 22.70.20t7 tilJ

be paid by thethe date

promoter to

date of this

eriod of 90 days from

month of delay

e before 10th of

date of this order i

shall be paid by the

lv.

the subsequent month as per rule 16(2) of the rules.

The complainants are directed to pay outstanding dues, if
any, after adjustment of interest for the delayed period.

The rate of interest chargeable from the allottee by the

promoter, in case of default shall be charged at the

prescribed rate i.e., 9.300/o by the respondents/promoters

which is the same rate of interest which the promoter
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shall be liable to pay the allottee, in case ofdefault i.e., the

delayed possession charges as per section 2[za) ofthe Act.

The respondents shall not charge anything from the

complainants which is not the part of the agreement.

However, holding charges shall also not be charged by the

promoter at any point of time even after being part of

agreement as per law_.settled by the Hon'ble Supreme

Court in civil

14.12.2020.

3864-3889/2020 dated

Complaint stand

File be consi

;.

55.

56.

1srrnikxr-r"1
Member :is ember

r Goyal)

Haryana Real Esta

Dated: 10.08.2021

RAMURUG

uthority, Gurugram
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