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BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

New Complaintno. : 269 of 2019
First date of hearing: 09.09.2019
Date of decision : 10.08.2021

Shri Sachin Minocha

R/0: -The Palms 901, Tower 4, South City -1 Complainant
Sector 30, Gurgaon.

Versus

1.M/s BPTP Limited ‘ e
Regd. Office at: - M-11, Middle Clrcle

Connaught Circus, New Delhi-110001 . Respondent
CORAM:

Shri Samir Kumar Member
Shri Vijay Kumar Goyal ' Member
APPEARANCE:

Sh. Sushil Yadav Advocate for the complainant
Sh. Venket Rao __Advocate for the respondent

ORDER

1. The present complaint dated Zé.O 1.2019 has been filed by the
complainant/allottee' under section 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act)
read with Rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for violation of
section 11(4)(a) of the Act wherein it is inter alia prescribed
that the promoter shall be responsible for all obligations,

responsibilities and functions under the provision of the Act or
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the rules and regulations made there under or to the allottees

as per the agreement for sale executed inter se.

Unit and project related details

2. The particulars of unit details, sale consideration, the amount
paid by the complainant, date of proposed handing over the

possession, delay period, if any, have been detailed in the

following tabular form:
S.No. | Heads ;4 v} Information
1. Project name and: | “Astaire Gardens”, Sector 70

and 704, Gurugram, Haryana
2. Project ar 'g‘ .@‘Zv-z‘Acres

] Nature, { he pf 4“ esf@éhtlal Plotted Colony
4. | DTCPlicense no, ——-"" 15 a%zgﬁ dated 07.03.2011
Llcehé@\élld up | to _.»-"‘\‘\QG 03m%
Nan e@f he lléenﬁee

| lmpar ial Builders Developers
A’n 22 others.

ii’
3

= sosmis
e

registe dﬁ}@ - . ﬂ
6. Unit no. ‘“\r E REEZ}Z’ GF, Ground Floor

' ~ : g.“, ,M -[Pagp no. 32 of reply)
8. | Unitmeasuring | || — | 1090d.f.

9. Date of execution of flat | 29.03.2012

buyer’s agreement (Page no. 15 of complaint)
10. | Date of approval of 03.05.2013
building plan
1l Due date of possession 03.05.2016
(36 months from the [Note: - Grace Period is not
date of sanctioning of the | allowed]
building plan or

execution of FBA,
whichever is later)
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(Due date has been
calculated from sanction

of building plani.e,,

03.05.2013)
12. | Revised super area as per | 1149 sq. ft

offer of possession (Page no. 88 of reply)
13, Total consideration Rs.91,95,880.45/-

(As per ledger account on
page no. 54 of complaint)

14. Total amount paid by the | Rs. 86,43,857.48/-

complainant (As per ledger account on
S page no. 54 of complaint)

4 M
TP A

15. Offer of Possession 7 1 |

Jf.": ey

16.

17. | Delayifih

=Y

-in various leading

newspapers about their forthcomingproject named "Astaire
(=l 1< Lo_.xl!"-,xr'

Gardens", sector-70 ‘,f}ulr a0npro isi-%\‘; ious advantages,

like world class amenities and timely completion/execution of

the project etc. Relying on the promise and undertakings given

by the respondent in the advertisements the complainant,

booked an apartment/flat measuring ground floor 1149 sq. ft.

in the aforesaid project of the respondent for total sale
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consideration is Rs.82,80,564/- which includes BSP, car
parking, IFMS, club membership, PLC etc.

That the complainant made payment of Rs. 86,43,616/- to the
respondent vide different cheques on different dates, the
details of which are placed on record.

That as per flat buyer’s agreement the respondent had allotted
a unit/flat bearing No. E-22 GF having super area of 1149 sq.
ft. to the complainant. Tha5— Rer clause 5.1 of the agreement,

£R
)-A_/w k

the respondent had agtée% -

) elzlver the possession of the flat
within 36 months from ;@ ﬂ‘at’.

_f_31gmng of the agreement or

A

surprised togsee §that constrPctmn vgork w;s not in progress
i
and no one was’ present at the 51 et addrt;s t

he queries of the
¥ epdebes] el 1 V/:

complainant. It agp rsé that respondent has played fraud

upon the complalnant tT&he onl)! mtentmn of the respondent

was to take payments for 'Ehe ﬂoor without completing the

p%essessmn on time. The

respondent Itlala-ﬁde?and.dlshonest motiyes and intention
cheated and""ﬁefrauaed the“} tomplain%dt That despite
receiving of 95% approximately payments on time for all the
demands raised by the respondent for the said unit and
despite repeated requests and reminders over phone calls and
personal visits of the complainant, the respondent have failed
to deliver the possession of the allotted Floor to the

complainant within stipulated period.
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That due to this omission on the part of the respondent the
complainant has been suffering from disruption on his living
arrangement, mental torture, and agony and continues to
incur severe financial losses. This could have been avoided if
the respondent had given possession of the said unit on time.

That as per clause 6 of the agreement it was agreed by the
respondent that in case of any delay, the respondent shall pay
to the complainant, a com{ensatlon Rs.30/- per sq. ft. per
month of the super area,\o {]%or It is, however, pertinent

)
l'“’@of compensation at such a

1| cf‘ ft pe{r r'month for the period of
he 1:35???? é%ﬁ has exploited the

f"\.

complamant by not prowdmg the posasession of the flat even

after a delay’ from the aﬁr@ﬁ §055e55101% [iTJéln The respondent
cannot escagéf ;heaE llablhty mqrelyy by mentioning a

compensation ciaus&m the agreemen’g it could be seen here
\J 1_ |

that the respondent%tlas mcorpg;ate}%he clause in one sided

A ™

buyer's agreement and offered"EB hay a su{n of Rs.30/- per sq.
ft for every n%ion‘g;hj i de calcu tﬁ lr&g amount in terms

of financial charge? it c.om.es_ tow ajpgrp.gfmately @2% per
annum rate of :ﬁterest whéreas the respondent charges 18 %
per annum interest on delayed payment.

That on the ground of parity and equity the respondent also be
subjected to pay the same rate of interest hence the
respondent is liable to pay interest on the amount paid by the
complainant from the promise date of possession till the flat is

delivered to the complainant. The respondent has sent an offer
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10.

12.

13.

of possession letter dated 08.11.2017, but when the
complainant visited the site, he noticed the project is not live
able, hazardous, and incomplete even the basic infrastructure,
landscaping, amenities are not in place.

That the complainant had requested the respondent several
times on making telephonic calls and personally visiting the
offices of the respondent to deliver possession of the flat in

question along with prescrlbed interest on the amount
g >
deposited by the complau;;m }

ut the respondent has flatly
;'.!g (2

refused to do so. Thus; the ondent in a pre-planned
us, w“f&@

=
P

manner defrauded'ghe cql ant w1th hlS hard-earned huge
amount of moﬁré‘y E fd M f
wrongful los$ to the complamant *; .

|- 3 12]

Relief sought hy the éomplamant. -

. The complaman’t had soughtfollomng rehef

% H z:
e Direct the resp@pndent to handov%r ‘the possession along

NAYTE
with prescribed- 1Qterest per annum from the date of

On the date of hearmg, the authorlty explamed to the
respondent/prgmoter about the contravéntlon as alleged to
have been committed in relation to section 11(4) (a) of the Act

to plead guilty or not to plead guilty.

Reply by the respondent.

That the respondent provided delay compensation to the
complainant to the tune of Rs. 3,23,770/- in form of discount

of Rs.130/- per sq. ft. on the final area of the unit.
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14.

15.

That the present complaint is not maintainable as there is no
cause of action to file the present complaint. It is stated that
the complainant by way of present Complaint is disputing the
delivery of possession of the said unit by the respondent. It is
stated that the demands raised upon the complainant are fair,
legal, justified and are in consonance with the duly executed
terms of the flat buyer’s agreeqlfent and terms and conditions

,A}'sﬁéfk:f}b
i e T

ptd: ‘a settled preposition of law

t-are binding on the parties.

Thus, by filing l;h%f ese'ﬁ ., '?l;unf\e complainant cannot

& T \&{J-.', ;"k.

:*“flablll.t)ﬁ of pay paYmg all %@ %egltlmate charges

. respo en:t b fore the-possession can be
i «f ~NJ <]

actually handed over tio complalrnarﬁt L" %gr
i i | I !

H
complaint. ThatThe on'ble S*Epreme Court in a plethora of

,-M“] l!- 3'| -'i- |'-

clean hands as any concealment/misrepresentation of facts
amount to fraud not only on the respondent but also on the
court and as such, the complaint warrants dismissal without
any further adjudication. In this regard, reference may be

made to the following:
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>

That the complainant has concealed the respondent
has completed the construction of the unit in question
and offered possession of the said unit vide letter dated
08.11.2017 to the complainant. The complainant has
also made the payment regarding the same against
which receipt dated 08.12.2017 was issued by the
respondent. The complainant rather than fulfilling all
the requlrements S as=per. the offer of possession and

__~fi¢‘?:g 2

proceeding w1t}ﬁta ing 't;]}:}'e physical possession of the

unit, has filed t

order to c;e%g@pre_;ﬂl "
unlawfil ly gal‘w at the exgense q,f fhe respondent.

1t complaint under reply in

é‘gi g;?ﬁ%st the respondent and to

That with ﬁ'le mbtnie to encourageﬁtl&;e complainant to
make pgyment of th’e; dUes W1thin thle stipulated time,
the respondent also gave addmona{ incentive in the
form of mgnqu f'paymgnt @count (TPD) to the

ct! till%dt‘é the complainant has

complamam; nd in

avalled TPD of Rs206§08 65 5/- which was additional
credllfédlscgunt gra&eLy %hgérespondent

The complamanI further concealed the fact with
respect Ofdefaulté in~ makmg tlmely payments of
instalments against which demands, and reminders
were raised vide letters dated 21/02/2012 and
11/04/2017 because of which interest accrued against
the allotment.

The complainant has misrepresented that the

respondent was supposed to deliver the possession of
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the unit in question by September 2015 as per the said
agreement. In this context, it is submitted that the
complainant has indulged in reading the terms and
conditions of the agreement in a piecemeal manner,
however, it should be read as a whole. That subject to
force majeure circumstances and subject to purchaser
having complied with all its obligations and not being

in default under ~any, part of the said agreement

2 ._'"4}[.
h

of the sajg ﬁ&lt"% ﬁél '
date ofﬁan‘%onm&tﬁg

buildin ng plan or execution of
i Ned

FBA, Whichever is'l4ter’ (comrmt;n nt period), along
with adﬁgléonal fqo i:laysl grace enQd after the expiry
of the ftdlilnm;tmelnt perlod That whlle the FBA was
execut@d on 29 03.2012, the‘bhlldlﬁ;g plan of the unitin
question waé saﬁ?ﬁdﬁgd onf03ﬁ0”5 2013. Hence, it is the
date of building_ p an sanctlon Wthh is relevant for

calculﬁ .

| . ti “elggs Eg_r possession. It is
pertlnent to; mgqtlon here that ¢he project “Astaire
Gardens” has' been marred W1th éerlous defaults in
timely payment of instalments by majority of
customers including the complainant as already
detailed above, due to which, on the one hand, the
respondent had to encourage additional incentives like
TPD while on the other hand, delays in payment caused

major setback to the development works. Hence, the
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proposed timelines for possession stood diluted.

However, the unit in question is ready; the respondent
has already obtained occupation certificate (OC) from
the Competent Authority and offered possession
thereof to the complainant.

»  The complainant has also concealed that the
respondent regularly updated the complainant herein,

with regard to the consgructlon status of the project. It
;_-:'3’ T

44 em i e ,‘ }
has been émplete‘d 'g; fhe extent of some minor
d
construf:tlons w'iI be, dog;e zg? so%ngg# the balance dues

& g‘%‘” % ."‘M gr

H
| !
ANEE N

§1 £ i
! g% 4
> The cemp “m qt has reni’ represented that the

respondenl tﬁ? se&@efr’ pt‘)}?‘P tion of strength in
dictating _open one 51ded terms. It has also been
mlsrefsrégent t %h f'espoﬁent has imposed
hlghly arbltrarjg ul}falr a,ng unreasonable conditions
on the complamant which haciwserzotjxs adverse effects
and ramifications on his rights. It has been further
misrepresented by the complainant that the
complainant had no occasion to dispute or discuss the
clauses of the agreement or any dispute thereof would
have resulted in the rejection of allotment and the

forfeiture of the amount other than the earnest money.
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It has been further misrepresented that the

complainant had no choice but to accept the unfair and
abusive terms of the agreement. In this context, it was
submitted that the complainant was well aware of the
terms and conditions of the application for allotment
before entering into the transaction. The respondent
issued 2 copies of the agreement under the cover letter

dated 29.05.2012 whlq)h broadly reiterated the terms

’P

stage of xe uting the agree +After more than 5
9 ,j @eefe

years :_6 hawrig executed %the agreement the

said FB,A*f. s -i-
spending

they complainant after
%;@%fﬁme reading over it

understandmﬁ it _and ?hen executmg it considering the

B

same ﬁ) be a p%u d er‘;icemme alr"decnsmn

>  That theq respoq ent- submltted that the complainant
misleads’ the L\d Authorlty %h the pretext that the
amount deposited by the complainant is more than
95% of the originally agreed cost as alleged. It is further
stated that all the charges as demanded by the
respondent are legitimate charges, which the
complainant himself agreed to pay to the respondent.

That the complainant by filing the complaint cannot
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run away from the contractual liability of making the
payment of all the legitimate charges as demanded and
as agreed upon in the FBA. The respondent has
complied with all the obligations as undertaken and it
is the complainant who was in the utter breach of the
agreement is running away from his part of the
obligations undertaken by him to make the timely
payment of the 19§t§lmeints / demands.

That the complaint und&?;&*ﬁ;&as also liable to be dismissed

§. ‘E. ‘:‘.IJ

red to be referred to arbitrator as

and the matter is requ

> y | i N -‘W&'
agreed between ;ghéfgpa i ,QE_CIQ.UIS_%-:&33 of the floor buyer’s
F o AR TINLN
agreement. / i%af |G }ﬁ%%ﬁﬁ

=

e
ey ?

In the light o]"ilt;f@’@’ ;bové{,"'f:t'jlfs %gyluégﬁlat the relationship
between theg cggfgplaiqaﬁf‘ﬁngg the f‘esp%nd'eint was guided by
the duly eééci:g‘e&i‘t"locé,lr guy)uér’sg %ﬁ%‘géent (hereinafter
referred to as '}*‘rE Bg) hich onlgilsaﬂaitratlon clause and in
h ' tfa%ﬁgﬁgand Conciliation Act

view of the amendmefit-in

iy, % I
o L

1996 and more I_J_grtiguléﬂ”f, ’afr'ii'_éﬁ"c:lmﬁents made in Section 8 of

| B / ) A
EHRVY 24 0, w——

raised by the.com IT nant ?r..e'-to pegrefez%reqqto arbitration.
s AYLAY,

JH — |

The complaihaﬁt*‘has‘g‘aflle’ged“ tilét'}‘ifi‘-é \}"Sjoject was to be

=

g "

delivered by September 2015 including grace period but the
respondent has failed to handover possession of the unit. It is
submitted that the allegations raised are baseless and false. In

this context, the following are noteworthy-

o The complainant approached the respondent in

February 2011 through a broker for booking a unit
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tentatively admeasuring 1090 sq. ft. and submitted a
duly signed booking application along with the booking
amount of Rs. 6,00,000/-.

The parties vide clause 5 of the FBA dated 29.05.2012,
duly agreed that subject to force majeure and
compliance by the complainant of all the terms and
conditions of the FBA, the OPs proposed to hand over
possession of the ;lat»\to the complainant within 36

months from the-’ﬁ

u{‘?bﬁ I

ffssanctlon of the building plans

P
ﬁlchever is later along with a
y t, g

further gracej)emog f“i 30. days The remedy in case of

6f Efle Tmlt was also agreed

/IS
to betWeen the partles *ﬁn also* extensmn of time for

offer n‘@p ssessmn 0 thg ﬂoors "j i

15’ of clgusé . ﬂle &osseﬁsmn for the unit in

RO b be b"

handed over: wu:hm 36 months from

date of sa%ni_ go *thgsBu;ldlng Plans or execution

-

of FBA whlchever imlateralon w1th 180 days of grace

e: eno dcefauﬁs in making timely

payments As detgalled above, 1t is the date of building
plan sanction, 'which is later of the t\)vo and hence, the
period of 36 months started from 03.05.2013. Further,
the respondent was also entitled to a grace period of
further 6 months.

That the project of the respondent has been marred

with serious defaults by its various customers in
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making timely payments, hence the possession
timelines were diluted.

o It is reiterated that the construction of the unit in
question is complete, and the respondent have already
obtained OC from the competent authority and offered
possession thereto to the complainant. It is the
complainant who has defaulted in clearing the dues
along with submlssm% of all necessary documents

y i.‘w

n'dent for registering of the

required by thez

le Sp 1te receipt of reminder for

ndenn Thus, the contention

;ﬂu ant re ga@ g delay in offering

possessf'ﬁnls baseless and mi\leadmg Further, since
the complalnant is an lnvestor ﬁtﬁ does not wish to

take aossesslon as the real estateﬁnarket is down and

l

there are nS‘ sales in secondary market therefore he
“.;s\. *"’%a-h
has 1n1tlated tﬁe gresent fmvolous litigation.

o That

e comp lal_n is fur r_;iher %ntenable in view of the

exagg_'j‘égeg?bg dité“fest

8% pa. It is submitted
that WlthOl.lt (pre;?dlce*_to the fat that the Complainant
carefully read understood agreed and accepted the
terms and conditions of the booking application form,
which were reiterated in the floor buyer’s agreement,
pertaining to interest payable by the complainant and
other buyers in case of delay in payment and penalty
payable by the respondent in case of delay in

possession, and after careful deliberation, signed the
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same. The complainant is estopped from raising any
issues alleging unfair or inequitable terms. It is further
reiterated that the parties had clearly agreed vide
clause 6 of the agreement that the purchasers shall not
be entitled to any other compensation for Direct or
Indirect Losses, Interest etc. for delay in handing over
the possession. However, in utter disregard of the
agreed terms, the cqmp{alnant has indulged in seeking

ar*rw-v &

exaggerated com’pe -

thus allowed to twg. ;"
Y

overreachmg the terms

-
L

en -comp _glpt.

m vexatious and

speculatlveg litlgatlon | and has 'cl&ili‘ned exorbitant

compensatlon t‘rom the opposu%p .hich is flagrant abuse

of the processwf law and thus, the complamt is otherwise
b l .‘1_4‘" li = g v"

liable to be dlsm%‘sedz M e\

F. ]unsdlctlon of the a“thority ;

-'||

-|r 1"

F.1 Territorial ]urisdictlong 1
20. As per notlﬁcatlon no, 11/‘9272017 ]fTCP dated 14.12.2017
issued by Town and Country Planmng Department, the
jurisdiction of Real Estate Regulatory Authority, Gurugram
shall be entire Gurugram District for all purpose with offices
situated in Gurugram. In the present case, the project in
question is situated within the planning area of Gurugram
District, therefore this authority has complete territorial

jurisdiction to deal with the present complaint.
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F. Il Subject matter jurisdiction

The authority has complete jurisdiction to decide the
complaint regarding non-compliance of obligations by the
promoter as held in Simmi Sikka v/s M/s EMAAR MGF Land
Ltd. (complaint no. 7 of 2018) leaving aside compensation
which is to be decided by the adjudicating officer if pursued by
the complainant at a later stage. The said decision of the

authority has been up

r
+

held by the Haryana Real Estate

W [\ L
) =S¥ 2
SR

Appellate Tribunal in its:w];udgement dated 03.11.2020, in
REMRER00
appeal nos. 52 & 64 of 2018 titled as Emaar MGF Land Ltd. V.
o JAYNG
Simmi Sikka and anr." bl B A N\

s "'E‘ Pl b YA
i 1( 3 20N 2N

@’f_{,fﬁ‘ -:i“'ﬁ{'
& §

Findings on the objections raised by the respondent.
y 2 T TEH 171 B

G. I Objeqﬁa}lg regal;di-hg\_coinplaiﬁaif_t_ is in breach of
agreement for nﬁﬁ-'i'nim(:atiég ofarbitration.
The respondent had. r;;aise[d an q’bjeftiof that the complainant
% % : | :." f i | '_ﬁi'r" ;{'

\Z\{ |

. 3, o B - 1k .II_ 1 i | N. & & 3 §
has not invoked ng,;tﬁatlgn proﬁpe@pg@%per the provisions
AN B : P 4 4 §§+

of flat buyer’s agnggemﬁgtglwmchscgémglgsprowsmns regarding
initiation of arbitration_proceedifigs in case of breach of
agreement. The following clause has beefincorporated w.r.t

Ve 9a 9 AY
arbitration in the buyer’s agreement:

“33. Dispute Resolution, . ..~ .

All or any dispute arising out of or touching upon or in relation
to the terms of this Agreement including the interpretation and
validity of the terms thereof and the respective rights and
obligations of the parties shall be settled amicably by mutual
discussion failing which the same shall be adjudicated upon and
settled through arbitration by a sole arbitrator. The arbitration
shall be governed by the Arbitration and Conciliation Act, 1996
or any statutory amendments/ modifications thereto for the
time being in force. The Arbitration proceedings shall be held
at an appropriate location at New Delhi by a sole arbitrator
who shall be appointed by the Managing Director of the Seller
and whose decision shall be final and binding upon the parties.
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The Purchaser(s) shall not raise any objection on the
appointment of sole arbitrator by the Managing Director of the
Seller/Confirming Party.”

The authority is of the opinion that the jurisdiction of the
authority cannot be fettered by the existence of an arbitration
clause in the buyer’s agreement as it may be noted that section
79 of the Act bars the jurisdiction of civil courts about any
matter which falls within the purview of this authority, or the
Real Estate Appellate Tribunal. Thus, the intention to render

such disputes as non- arbltnafile staems to be clear. Also, section
:.;-1 ' ﬂﬁ. .t
88 of the Act says that E;

1‘_:}:‘,{

isions of this Act shall be in

addition to and notin derd?atlon of' the provisions of any other
law for the tlry%bem"" fn KBI?@%Fm‘ther, the authority puts
reliance on cagtenaof ]udgmeh&ts of the"Ho"il ble Supreme Court,

particularly [m%tional §Seeés Corporaﬂon Limited v. M.

Madhusudhan Reddy&élnr. (2012) zscc sbs wherein it has

been held that m§1remed1es provided under the Consumer

Protection Act are m,‘

5,

other laws in force, consequently the authority would not be

adﬁmon to and not in derogation of the

bound to refer pame;, ﬁf) irbétrath)ﬁi’even if the agreement
.. L v .1_ 1_1: o

between the partles had an arbltratlon clause

Further, in Aftab .S'mgh and ors. v. Emaai' MGF Land Ltd and

ors., Consumer case no. 701 of 2015 decided on 13.07.2017,

the National Consumer Disputes Redressal Commission, New
Delhi (NCDRC) has held that the arbitration clause in
agreements between the complainants and builders could not
circumscribe the jurisdiction of a consumer. The relevant

paras are reproduced below:
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“49, Support to the above view is also lent by Section 79 of the
recently enacted Real Estate (Regulation and Development)
Act, 2016 (for short "the Real Estate Act"). Section 79 of the said
Act reads as follows:-
"79. Bar of jurisdiction - No civil court shall have
jurisdiction to entertain any suit or proceeding in
respect of any matter which the Authority or the
adjudicating officer or the Appellate Tribunal is
empowered by or under this Act to determine and
no injunction shall be granted by any court or other
authority in respect of any action taken or to be
taken in pursuance of any power conferred by or
under this Act."
It can thus, be seen that the said provision expressly ousts the
jurisdiction of the Civil Court in respect of any matter which the
Real Estate Regulatory Authority, established under Sub-
section (1) of Section 20 or the Adjudicating Officer, appointed
under Sub-section (1) of Section 71 or the Real Estate Appellant
Tribunal established under Section 43 of the Real Estate Act, is
empowered to determine. Hence, in view of the binding dictum
of the Hon'ble Supreme Court in A. Ayyaswamy (supra), the
matters/disputes, which the Authorities under the Real Estate
Act are empowered to decide, are non-arbitrable,
notwithstanding an Arbitration Agreement between the
parties to such matters, which, to a large extent, are similar to
the d:sputes fah'mg far resolution under the Consumer Act.

Q@ ,.r.- b f ?“.'

il 1 é. i
56 Consequent!y, we unhes:tatmg!y reject the arguments on
behalf of the Builder and hold that an Arbitration Clause in the
afore-stated kind of Agreements between the Complainants
and the Builder cannot circumscribe the jurisdiction of a
Consumer Fora, notw:thstandmg the amendmem:s made to
Section 8 of the Arbitration Act.” 4 |

25. While c0n51der1ng the 1ssue of mamtamablhty of a complaint

before a consumer forum / commission in the fact of an existing
arbitration clause in the builder buyer agreement, the hon’ble
Supreme Court in case titled as M/s Emaar MGF Land Ltd. V.
Aftab Singh in revision petition no. 262 9-30/2018 in civil
appeal no. 23512-23513 of 2017 decided on 10.12.2018
has upheld the aforesaid judgement of NCDRC and as provided
in Article 141 of the Constitution of India, the law declared by

the Supreme Court shall be binding on all courts within the
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territory of India and accordingly, the authority is bound by

the aforesaid view. The relevant para of the judgement passed
by the Supreme Court is reproduced below:

“25. This Court in the series of judgments as noticed above
considered the provisions of Consumer Protection Act, 1986 as
well as Arbitration Act, 1996 and laid down that complaint
under Consumer Protection Act being a special remedy, despite
there being an arbitration agreement the proceedings before
Consumer Forum have to go on and no error committed by
Consumer Forum on rejecting the application. There is reason
for not interjecting proceedings under Consumer Protection Act
on the strength an arbitration agreement by Act, 1996. The
remedy under Consumer Protection Act is a remedy provided to
a consumer when there is a defect in any goods or services. The
complaint means any allegation in writing made by a
complainant has also been explained in Section 2(c) of the Act.
The remedy under the Consumer Protection Act is confined to
complaint by consumer as defined under the Act for defect or
deficiencies caused by a service provider, the cheap and a quick
remedy has been provided to the consumer which is the object
and purpose of the Act as noticed above.” | .. |
26. Therefore, in view of the above judgements and considering
A € . O i 1] -~
the provisions of the Act, the authorlty is of the view that
LOA™d # i
complainant is well within their rlghts to seek a special
‘hw e LB
remedy available in a benefi cial Act such as the Consumer
W FY N A
Protection Act and RERA Act, 2016 mstead of going in for an

AAd A A S B4 S J
arbitration. Hence we have no he51tatlon m holding that this

authority has the requlslte ]urlsdlctlon to entertain the
complaint and that the dispute does not require to be referred

to arbitration necessarily.

G. 11 Objection regarding untimely payments done by
the complainant.
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27. Therespondent has contended that the complainant has made
defaults in making payments as a result thereof the
respondent had to issue reminder letters dated 21.02.2012
and 11.04.2017. The counsel for the respondent stressed upon
clause 12.1 of the buyer’s agreement wherein it is stated that
timely payment of instalment is the essence of the transaction,

and the relevant clause is reproduced below:

“12. TIMELY PAYMENT ESSENCE IS THE ESSENCE OF THIS
AGREEMENT, TERMINATION, AND FORFEITURE”

12.1 Without prejudice to the rights of the
Seller/Confirming Party' as per the terms of the
Agreement, the Seller/Confirming Party may at its sole
discretion waive the breach by the Purchaser(s) in not
making timely payments as per the payment plan as
opted by the Purchaser(s) on such terms. conditions and
charges as may be considered appropriate by the
Seller/Confirming Party including but not limited to the
acceptance of the due amounts along with interest @
18% p.a. The decision of the Seller/Confirming Party in
this regard shall be final and binding upon the Parties.
12.2 If the Purchaser(s) intends to cancel / withdraw /
surrender the allotment of its own accord, for any reasons
whatsoever with or without prior approval of the Seller /
Confirming Party, then in that event the Seller /
Confirming Party shall be entitled to forfeit the Earnest
Money along with such other charges of non-refundable
nature including but not limited to the interest amount
(whether already paid or payable on the delay in making
timely payments), Incentive and brokerage charges paid
by the Seller/Confirming Party to the broker in case the
booking is done through a broker and refund will be made
within (120) One Hundred Twenty Days from the date of
full realization of the sale price after the sale of the Floor
by the Seller/Confirming Party to any third party

28. Atthe outsetitis relevant to comment on the said clause of the
agreement i.e., “12. TIMELY PAYMENT IS THE ESSENCE OF
THIS AGREEMENT, TERMINATION AND FORFEITURE” wherein

the payments to be made by the complainant have been
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subjected to all kinds of terms and conditions. The drafting of
this clause and incorporation of such conditions are not only
vague and uncertain but so heavily loaded in favor of the
promoter and against the allottee that even a single default by
the allottee in making timely payment as per the payment plan
may result in termination of the said agreement and forfeiture
of the earnest money. Moreover, the authority has observed
that despite complamargt‘biing in default in making timely
ARGy

payments, the respondén't - §<‘:{1 t'exercised his discretion to
\F A

terminate the buyer sa The attention of authority

was also drawns tow‘%rrig clﬁgse 121 of the flat buyer’s
agreement wh@reby t’h&,cogplaman‘t shal] be liable to pay the
outstandmg dues together wnth 1nterest @ 18% p.a.

|’M'

compounded quartecly orggsuch %hlgher rate as may be

mentioned m Ehe nich for the p {}0% of delay in making
esporlldent h

payments. In fact‘ charged delay payment

.

interest as per cl u‘§7é, 12: ofr” m&beer s agreement and has

not termlnated _the zigreement‘ in tﬁrms O‘f clause 12.2 of the
buyer’s agreement fnpthef words, th ! espfondent has already

charged penallzed mterest from the complamant on account of
delay in making' payments -as per the ‘payment schedule.
However, after the enactment of the RERA Act, the position has
changed. Section 2(za) of the Act provides that the rate of
interest chargeable from the allottee by the promoter, in case
of default, shall be equal to the rate of interest which the
promoter shall be liable to pay the allottee, in case of default.

Therefore, interest on the delay payments from the
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complainant shall be charged at the prescribed rate i.e., 9.30%

by the respondent which is the same as is being granted to the

complainant in case of delay possession charges.

H. Findings on the relief sought by the complainant.
H.1 Delay possession charges

e Relief sought by the complainant: Direct the

respondent to handover the possession along with

29. Inthe present complaint ?ﬁ@ o plamant intends to continue
with the proleg and ar§ s_‘i?. %ﬁﬁﬂ ay possessmn charges as

’\' t@ \'H-l‘.__

18(1) pr0v1so reads as u@der; _=‘ N

“Section 1§8 ) I{efurr of amTunl; anflc ‘pegsatmn

18(1). If tﬁe Pro mater fails to Comeiete OF is unable to give

possession oﬁan apq}'tmhnt, p!at}pf butldiqg,

B P - é; :._ " .r 1 J
Provided that w71ere ‘an a!!ottee does not intend to
w:thﬁmtv frb‘%l cée@rdz_cf h’g‘fﬁhalf ‘be paid, by the
promoter, interest for every manth of delay, till the
handm@ aver of the passess:on, at sqch rate as may be
prescnbed § ' 4 I 7| X/l i

F

30. Clause 5.1 of the flat buyer agreement prov1des time period for

handing over of possession and the same is reproduced below:

“5.1. POSSESSION

Subject to Force Majeure, as defined in clause 14 and further
subject to the Purchaser(s) having complied with all its
obligations under the terms and conditions of this Agreement
and the Purchaser(s) not being in default under any part of this
Agreement including but not limited to the timely payment of
each and every instalment of the total sale consideration

Page 22 of 29




w

31

B HARERA
D CURUGRAM Complaint No. 269 of 2019

including DC, Stamp Duty and other charges and also subject to
the Purchaser(s) having complied with all formalities or
documentation as prescribed by the Seller/Confirming Party,
the Seller/Confirming Party proposes to hand over the physical
possession of the said unit to the Purchaser(s) within as period
of 36 months from the date of sanctioning of the building plan
or execution of Flat Buyers Agreement, whichever is later.
(“Committed Period”). The purchaser(s) further agrees and
understands that the seller/confirming party shall additionally
be entitled to a period of 180 days (“Grace Period”) after the
expiry of the said commitment period to allow for filling and
pursuing the Occupancy Certificate etc. from DTCP under the
Act in respect of the entire ¢ r.ijgny

At the outset it is reregan to, comment on the preset
&R :

SRS ) .
possession clause of thﬁ-:_;_- 1 e,g ent wherein the possession

has been subjected t to-al kllnds oTterms and conditions of this

a‘ntqet bemg in default under any

‘9" \

provisions of 'hg,se aéi*eements and *fcompllance with all

HRILE!

agreement and the cempla{}:

'f.

provisions, Egrmalmes and dowmentdp%n ‘as prescribed by

the promoter 1The draftlng of thls claqse and incorporation of

such condltlops’ ate -noé only gva e alfid uncertain but so
[ i T4 *.J‘ "‘

heavily loaded mffavour of t;hefpromoter and against the
formalities and documentatlons etcy as’prescribed by the
promoter may make Ehe«p%ss%sﬁion aause irrelevant for the
purpose of allottee and the Commltment date for handing over
possession loses 1t; meamng The 1ncorporat10n of such clause
in the buyer’s agreement by the promoter is just to evade the
liability towards timely delivery of subject unit and to deprive
the allottee of his right accruing after delay in possession. This

is just to comment as to how the builder has misused his

dominant position and drafted such mischievous clause in the
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agreement and the allottee is left with no option but to sign on

the doted lines.

32. Admissibility of grace period: The promoter has proposed
to hand over the possession of the said unit within period of
36 months from the date of sanctioning of the building plan or
execution of flat buyer’s agreement, whichever is later. In the

present complaint, the buyer’s agreement was executed on
29.03.2012 and the buﬂidln%

o

_plans were sanctioned on
eIV 2}
03.05.2013. Thereforeﬁ Yo

dué date of handing over

3tﬁ‘e sanction of building plans
'_‘2916 Itf@%ls further provided in

agreement that romoters '- all .' @enntle& ito a grace period of

ey %
180 days for purgéumg ‘the Occupané%r Certlﬁcate etc. from
DTCP under: the Act in respect of the ﬁro;ett As a matter of
fact, there 15?%n0 document that[t has been 'placed on record

which shows that the pfqonioter hg‘% ﬂpplled for occupation
WO Sl

certificate within the" tlmg‘flmlt presi:rlbecl by the promoter
(i.e., on or before 03 05 ZUTG As er the settled law one
M | | b

cannot be a2 oV

age of ‘his own wrong.

Accordingly, thls gracé pergod ot 180 days cannot be allowed
to the promoter at this stage. The same view has been upheld
by the Hon'ble Haryana Real Estate Appellate Tribunal in
appeal nos. 52 & 64 of 2018 case titled as Emaar MGF Land

Ltd. VS Simmi Sikka case and observed as under: -

68. As per the above provisions in the Buyer’s Agreement, the
possession of Retail Spaces was proposed to be handed over to
the allottees within 30 months of the execution of the
agreement. Clause 16(a)(ii) of the agreement further provides
that there was a grace period of 120 days over and above the
aforesaid period for applying and obtaining the necessary
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approvals in regard to the commercial projects. The Buyer’s
Agreement has been executed on 09.05.2014. The period of 30
months expired on 09.11.2016. But there is no material on
record that during this period, the promoter had applied to any
authority for obtaining the necessary approvals with respect to
this project. The promoter had moved the application for
issuance of occupancy certificate only on 22.05.2017 when the
period of 30 months had already expired. So, the promoter
cannot claim the benefit of grace period of 120 days.
Consequently, the learned Authority has rightly determined the
due date of possession.

Admissibility of delay possession charges at prescribed

rate of interest: The ca;:t}p ‘lfra;;t 1is seeking delay possession

at the prescribed rat aver, proviso to section 18
L e’ ,dugs not intend to withdraw

provides that wher%@n
from the pro;ec’t l';%sha b yaid,

aid, by tﬁ”&"promoter interest for
every month| of qg lay, till' fhe handmgwrove%i' of possession, at
such rate as ma;z be prescrlbe& and 1t has been prescribed
under Rule lggof_th’ “rufes *Rule 15 has he%n reproduced as

under:

(1)  Forthepurpose of proviso
sub-sections (7)o seggoqg th_g ‘interest at the
rate presmbed” §hali be\the State Bank of India highest
margin al cost Qf Ienqmg rate. +2‘§ﬁ /|
Provided-that in ‘case'the State Bank of India marginal
cost of lending rate (MCLR) is not in use, it shall be
replaced by such benchmark lending rates which the
State Bank of India may fix from time to time for lending

to the general public.

The legislature in its wisdom in the subordinate legislation
under Rule 15 of the rules has determined the prescribed rate
of interest. The rate of interest so determined by the

legislature, is reasonable and if the said rule is followed to
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award the interest, it will ensure uniform practice in all the
cases. The Haryana Real Estate Appellate Tribunal in Emaar

MGF Land Ltd. vs. Simmi Sikka observed as under: -

"64. Taking the case from another angle, the allottee was only
entitled to the delayed possession charges/interest only at the
rate of Rs.15/- per sq. ft. per month as per clause 18 of the
Buyer’s Agreement for the period of such delay; whereas, the
promoter was entitled to interest @ 24% per annum
compounded at the time of every succeeding instalment for the
delayed payments. The functions of the Authority/Tribunal are
to safeguard the interest of .the aggrieved person, may be the
allottee or the promof{?‘ ?‘_e: ights of the parties are to be
balanced and must clfé:, quite E}e. The promoter cannot be
allowed to take undue ad (
to exploit the needs oft ‘é omer buyers. This Tribunal is duty
bound to take into. cans: e}'dtfon the legislative intent i.e., to
protect themtergto e consu ef;/aﬂﬂttees in the real estate
sector. The; cfauses of‘ th X Blf Agreement entered into
between t}fe ’zﬁart:es ar@“ﬁne-s: ed, unfafr and unreasonable
with respect to the grant of mperest for delayed possession.

There are vancms otherclauses in the Buyer’s Agreement which
give sweeping powers tq the pramoter to 3cancef the allotment
and forfeit thg amount pmd {r Thus, tf]e terms. and conditions of
the Buyer sAgreemegt dgted 09. 05 2014 qre egr -facie one-sided,

unfair and’ unr‘e \so ble, argd the s mg*shah' constitute the
unfair trade pra tice rél:g@parto the pﬂmoter These types
of dlscrlmmarory te?ms pand . co’nd!tlons of the Buyer's
Agreement will not be ﬁnal and. bmd‘mg

“gpemy e

Consequently; ag p§e f the State“Bank of India i.e,

ebsit
| i RiRN

https://sbi.co. n, the margmal cost of lendmg rate (in short,
MCLR) as on-date.i.e,, 10.08:2021"is 7.30%. Accordingly, the
prescribed rate of interest will be marginal cost of lending rate

+2% i.e., 9.30%.

Rate of interest to be paid by complainant for delay in
making payments: The definition of term ‘interest’ as defined
under section 2(za) of the Act provides that the rate of interest
chargeable from the allottee by the promoter, in case of

default, shall be equal to the rate of interest which the
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promoter shall be liable to pay the allottee, in case of default.

The relevant section is reproduced below:

“(za) "interest" means the rates of interest payable by the

promoter or the allottee, as the case may be.

Explanation. —For the purpose of this clause—

(i) the rate of interest chargeable from the allottee by the
promoter, in case of default, shall be equal to the rate of
interest which the promoter shall be liable to pay the
allottee, in case of default.

(ii)  theinterest payable by the promoter to the allottee shall
be from the date the promoter received the amount or
any part thereof tilltl ',;q/t\e the amount or part thereof

payable by the . “ he promorer shall be from the
date the allotteedefaults in'payment to the promoter till
the date it ;§, paf T

37. Therefore, mte{%? f {_;__ Blaygpayments from the

complainant shaﬁl be chﬁ'@d'afﬁhe prg@s%:ﬂ;ed ratei.e, 9.30%
by the respaﬂ&’?ent/promoter’ which 1s§§t}y,a ‘same as is being

Ea?'?'

granted to the corpplalpang m case *gf deiayed possession
1

5!

r

charges. V \ H | !ff' :v!é'“*

38. On con51deratlon\&‘5heﬁdosumén§ts agallable on record and
REGV .7

submissions made “~by. both-~"the parties regarding

contravention of provi ' ?uthorltyls satisfied

& e,
that the resp nden’etr';s Iﬁontravenﬁon of tﬁ% section 11(4)(a)

of the Act by na 'not handmg ogver posse;ss,l lb!y the due date as
per the agreement. By virtue of clause 5.1 of the agreement
executed between the parties on 29.03.2012, and the building
plans were sanctioned on 03.05.2013. Therefore, the due date
of handing over possession is calculated from the sanction of
building plans and the possession of the subject apartment
was to be delivered within stipulated time i.e., by 03.05.2016

As far as grace period is concerned, the same is disallowed for
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the reasons quoted above. Therefore, the due date of handing
over possession is 03.05.2016. The respondent has failed to
handover possession of the subject apartment till date of this
order. Accordingly, it is the failure of the
respondent/promoter to fulfil its obligations and
responsibilities as per the agreement to hand over the
possession within the stipulated period. Accordingly, the non-

compliance of the mandate.contained in section 11(4)(a) read
P Yo 15 T )

with proviso to sectio‘i‘ri;;;_‘; (et @;ﬁ“the Act on the part of the
ey RN,

s%% the allottee shall be paid, by

the promoter, m%efég;ﬂfmié\f I 'ment'h %f delay from due date

f 6‘ -w&’handmg over of the
A

possession, at greScrlbed rate I €., 9 30 %@ a, as per proviso to

w&%

section 18(1) of the Act read}wnt? Rule iS ol%the rules.
.,_ BEE AN
Directions of e i}(llﬁflﬂl‘lty” I J& '

s
y-J
i I | :ﬁ ¥ £ ’%

Hence, the authomty“‘hereby passgs’ thlS ﬂrder and issues the

s
respondent is estabhsheg v

A
of possession/i é“

following dlrectlons unden sectlon 37 of the Act to ensure

compliance of obhggﬁtloqs %astupon the promoter as per the

Ny

function entrgst@gd t‘o‘th_ ugh rity&undef‘ sectlon 34(f):

The rewn%n? KlS‘* Qﬁfted? 1;0 payI interest at the
prescribed rate of 9.30% p.a. for every month of delay
from the due date of possession ie. 03.05.2016 till
08.11.2017 i.e., date of offer of possession + 2 months i.e.,
08.01.2018.

The arrears of such interest accrued from 03.05.2016 till

08.01.2018 shall be paid by the promoter to the allottee
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within a period of 90 days from date of this order as per
Rule 16(2) of the rules.

iii. The complainant is directed to pay outstanding dues, if

any, after adjustment of interest for the delayed period.

iv. The rate of interest chargeable from the allottee by the
promoter, in case of default shall be charged at the
prescribed rate i.e,, 9.30% by the respondent/promoter

which is the same* ratgof interest which the promoter

\ \" . M:v.h?‘/

4 -
v-the

allottee, in case of default i.e., the
e

shall be liable to pa

delayed posses’élgn _ _Q\r 'e(s asﬁper section 2(za) of the Act.

V. The respondent éuall"on\ogﬁcharge anythmg from the
complalpant ‘which s not the part of the agreement.
However hogidmg eharges shall @lsor not be charged by the
promoter at%‘any pomt 'of tlme even after being part of
agreement aswper Iiw gSettlegeby the Hon’ble Supreme
Court in c1v1; aatppeglgj no ) *3864 -3889/2020 dated

1412.2020. t“‘““" i
40. Complaint stands dispostTof iNA

41. File be consigned to registry.”

LT

V| —
(Samir Kumar) (Vijay Kml)

Member Member

Haryana Real Estate Regulatory Authority, Gurugram
Dated: 10.08.2021

Judgement uploaded on 2/.09.2021
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