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complainant
the respondent

1. The present been filed by the

complainant/allottee under section 31 of the Real Estate

(Regulation and Developmentl Act,2016 (in short, the ActJ

read with Rule 2B of the Haryana Real Estate (Regulation and

Development) Rules,2017 (in short, the Rules) for violation of

section 11[4)[a] of the Act wherein it is inter alia prescribed

that the promoter shall be responsible for all obligations,

responsibitities and functions under the provision ofthe Act or
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the rules and regulations made there under or to the allottees

as per the agreement for sale executed inter se.

A. Unit and proiect related details

2. The particulars ofunit details, sale consideration, the amount

paid by the complainant, date of proposed handing over the

possession, delay period, if any, have been detailed in the

following tabular form:

S.No. Heads

P.qt t ."-; 
"^dG.rrron

Information

1. )Astaire Gardens", Sector 70

_and 70A, Gurugram, Haryana

2. Project area

Natr* 
"fth" 

p,rle,

1 ff&lAcres

3. !n $f$g\ial Pl otted colony

4. DTCP license no. :i1s Ed?}:![ dated 07.o3.zott

License valid up to 06.o3.20"

Name of the lir ensee I

t
rpartial B

/t Ltd and
Iilders Developers
[22 others.

5. RERA registered/not
registered

Not Registered

6. unit no. Xr€ REG-\'-.-7

r r 11 r'l:'
E-22-GF, Ground FIoor

7. Date ofbooking 25.02.2011

fPage no. 32 of reply)

B. Unit measuring 1090 sq. ft

9. Date ofexecution offlat
buyer's agreement

29.O3.2072

(Page no. 15 ofcomptaint)

10. Date ofapproval of
building plan

03.05.2013

11. Due date ofpossession

[36 months from the
date ofsanctioning of the
building plan or
execution of FBA,
whichever is later)

03.05.2015

[Note: - Grace Period is not
allowedl
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Facts ofthe co

The comnlainant I

rnat ttreresflf
newspapers

Gardens", se

like world class amenities and timely completion/execution of

the project etc. Relying on the promise and undertakings given

by the respondent in the advertisements the complainant,

booked an apartment/flat measuring ground floor 1149 sq. ft.

in the aforesaid project of the respondent for total sale

3.

Complaint No. 269 of2019

as under: -

various leading

(Due date has been
calculated from sanction
ofbuilding plan i.e.,

0 3.0s.2 013)

Revised super area as per
offer ofpossession

1149 sq. ft
(Page no. 88 ofreply)

Total consideration Rs. 91,95,880.45/-
(As per ledger account on
page no. 54 of complaint)

Total amount paid by the
complainant

Rs. 86,43 ,a57 .4a / -

(As per ledger account on
no.54 ofcomplaint)

.tL.2017
no.55 ofcomplaint)

B7 ofreply)

nths 5 days.
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1,2.

13.

74.

15. Offer ofPossessiliri

t6. Occupation Certificate

77. Delay in Handing over
the possession till offer
ofpossession i.e.,

08.11.2017+ 2 months
i.e.,12.07.2018

B.
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5.

That the

surprised

and no one

complainant.

upon the compla

was to take

work and

Complaint No. 269 of 2019

consideration is Rs.82,80,564/' which includes BSP, car

parking, IFMS, club membership, PLC etc.

That the complainant made payment of Rs. 86,43,616/' to the

respondent vide different cheques on different dates, the

details of which are placed on record.

That as per flatbuyer's agreement the respondent had allotted

a unit/flat bearin gNo. E 22 GF having super area of 1149 sq.

ft. to the complainant. clause 5.1 ofthe agreement,

the respondent had r the possession ofthe flat

within 36 months from signing ofthe agreement or

sanctioning of is later with an

extended peri

p llryvrtloou t comPleting the

,il&$h on time. rhe

4.

6. site but was

not in progress

the queries ofthe

has played fraud

on of the respondent

;'"'":::"::ffi#l*t1f; Sl"Tffii?:il:,':""H:
receiving of 9570 approximately payments on time for all the

demands raised by the respondent for the said unit and

despite repeated requests and reminders over phone calls and

personal visits ofthe complainant, the respondent have failed

to deliver the possession of the allotted Floor to the

complainant within stipulated period.
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after a del

cannot es

Complaint No. 269 of 2019

7. That due to this omission on the part of the respondent the

complainant has been suffering from disruption on his living

arrangement, mental torture, and agony and continues to

incur severe financial losses. This could have been avoided if

the respondent had given possession ofthe said unit on time.

That as per clause 6 of the agreement it was agreed by the

respondent that in case of any delay, the respondent shall pay

to the complainant, a co on Rs.30/- per sq. ft. Per

month of the super r. It is, however, pertinent

to mention here that f compensation at such a

nominal rate of onth for the period of

delay is uni as exploited the

complainant of the flat even

The respondent

mentioning a

compensation ould be seen here

that the respond e clause in one sided

of Rs.30/- per sq.

amount in terms

9. That on the ground ofparity and equity the respondent also be

subiected to pay the same rate of interest hence the

respondent is liable to pay interest on the amount paid by the

complainant from the promise date ofpossession till the flat is

delivered to the complainant. The respondenthas sent an offer

8.

:: "lTi:': H,Ell*ffi mHffi[:H ^?;:,:;
per annum interest on delayed paymenl
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of possession letter dated 08.17.2077, but when the

complainant visited the site, he noticed the project is not live

able, hazardous, and incomplete even the basic infrastructure,

landscaping, amenities are not in place.

10. That the complainant had requested the respondent several

times on making telephonic calls and personally visiting the

offices of the respondent to deliver possession of the flat in

c.

7t.

deposited by the com

refused to do so. Th

manner defraud

amount of

wrongful lo

Relief so

The complai

interest on the amount

the respondent has flatly

ondent in a pre-planned

his hard-earned huge

lf and caused

t2.

Direct the possession along

with prescribe um from the date of

explained to the

respondent/promoter a on as alleged to

have been committed in relation to section 11(4J (a) of the Act

to plead guilty or not to plead guilty.

D. Reply by the respondent.

13. That the respondent provided delay compensation to the

complainant to the tune of Rs' 3,23,770/- in form of discount

of Rs.130/- per sq. fr on the final area of the unit'
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14. That the present complaint is not maintainable as there is no

cause of action to file the present complaint. It is stated that

the complainant by way of present Complaint is disputing the

delivery of possession ofthe said unit by the respondent. lt is

stated that the demands raised upon the complainant are fair,

Iegal, justified and are in consonance with the duly executed

terms of the flat buyer's ent and terms and conditions

for application for allo settled preposition of law

that the terms of binding on the parties.

Thus, by filing complainant cannot

run away fro itimate charges

as raised ssession can be

actually h

t5. It is submi approached this

hon'ble authority i.e., by concealing and

:':il. #tffi"mp-HH"; : ,,;J-: ]
;, ;;, ;"GIlRUGtlAIIil,,u,t.o.. *ith

clean hands as any concealment/misrepresentation of facts

amount to fraud not only on the respondent but also on the

court and as such, the complaint warrants dismissal without

any further adiudication. In this regard, reference may be

made to the following:
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That the complainant has concealed the respondent

has completed the construction of the unit in question

and offered possession ofthe said unit vide letter dated

08.71.20L7 to the complainant. The complainant has

also made the payment regarding the same against

which receipt dated 08.72.2017 was issued by the

respondent. The complainant rather than fulfilling all

the requirements_ the offer of possession and

proceeding wi

unit, has filed

physical possession of the

t complaint under reply in

e respondent and to

unla respondent.

That e complainant to

m stipulated time,

incentive in thethe r

form nt [TPD) to the

compl , the complainant has

8.65/- which was additional

::"ffi $fi ffi JtrJ""ff ffif r,,'i:;::,:':
instalments against which demands, and reminders

were raised vide letters dated 2L/02/20L2 and

L7/04/2077 because of which interest accrued against

the allotment.

The complainant has misrepresented that the

respondent was supposed to deliver the possession of
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the unit in question by September 2015 as per the said

agreement. In this context, it is submitted that the

complainant has indulged in reading the terms and

conditions of the agreement in a piecemeal manner,

however, it should be read as a whole. That subiect to

force maieure circumstances and subject to purchaser

having complied with all its obligations and not being

in default under rt of the said agreement

including but the timely payments, the

hand over the possessionrespondent had

ofthe

date o

36 months from the

or execution of

FBA, t period), along

after the expirywith

of th ile the FBA was

execu plan ofthe unit in

question .2013. Hence, it is the

date of buil

calculating t
ch is relevant for

r possession. It is

::::t? H,tt{lTf 58 ffilt[::: "::;T:' ;
timely payment of instalments by maiority of

customers including the complainant as already

detailed above, due to which, on the one hand, the

respondent had to encourage additional incentives like

TPD while on the other hand, delays in payment caused

ma.ior setback to the development works. Hence, the

PaEe 9 of 29
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proposed timelines for possession stood diluted.

However, the unit in question is ready; the respondent

has already obtained occupation certificate (OC) from

the Competent Authority and offered possession

thereof to the complainant.

The complainant has also concealed that the

respondent regularly updated the complainant herein,

with regard to the ction status of the project. It

with

has

cons

is reiterated th

been obtained

are

The

responde

dictatin

mlsre

ready, and OC had already

mpetent authority. That the

mental works along

site of respondent

of some minor

the balance dues

sented that the

ition of strength in

terms. It has also heen

respondent has imposed

highly arl

on the col

unreasonable conditions

ad serious adverse effects

and ramifications on his rights. It has been further

misrepresented by the complainant that the

complainant had no occasion to dispute or discuss the

clauses of the agreement or any dispute thereofwould

have resulted in the rejection of allotment and the

forfeiture ofthe amount other than the earnest money.

Page 10 of29
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It has been further misrepresented that the

complainant had no choice but to accept the unfair and

abusive terms of the agreement. In this context, it was

submitted that the complainant was well aware of the

terms and conditions of the application for allotment

before entering into the transaction. The respondent

issued 2 copies ofthe agreement under the cover letter

dared 29.05.20t2 broadly reiterated the terms

and conditio

issue/ concern be raised in the complaint

under re complainant at the

r more than 5

agreement, the

such frivolous

tation when the

complainant after

spending reading over it,

understandins i it considering the

lssui

said

:Ti"ffi tTRu,ffiJrAt[il;::,:rl]ffi:
amount deposited by the complainant is more than

95% ofthe originally agreed cost as alleged. It is further

stated that all the charges as demanded by the

respondent are legitimate charges, which the

complainant himself agreed to pay to the respondent.

That the complainant by filing the complaint cannot
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16. That the complaint

and the matter is

agreed between

1-7 .

agreement.

In the light

between th

the duly

referred to as

view of the ame

1996 and

the Arbitra

Complaint No. 269 of 2019

run away from the contractual liability of making the

payment ofall the legitimate charges as demanded and

as agreed upon in the FBA. The respondent has

complied with all the obligations as undertaken and it
is the complainant who was in the utter breach of the

agreement is running away from his part of the

obligations undertaken by him to make the timely

payment ofthe ts/ demands.

also Iiable to be dismissed

e referred to arbitrator as

3 of the floor buyer's

the relationship

t was guided by

ent [hereinafter

on clause and in

and Conciliation Act

nts made in Section 8 of

present disputes

,, ;:":".;I"ffiTllj3[i,ffi.l?]$Iw#::':: ."
delivered by September 2015 including grace period but the

respondent has failed to handover possession of the unit. It is

submitted that the allegations raised are baseless and false. In

this contex! the following are noteworthy-

o The complainant approached the respondent in

February 2011 through a broker for booking a unit

PaEe 12 of 29
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tentatively admeasuring 1090 sq. ft. and submitted a

duly signed booking application alongwith the booking

amount of Rs. 6,00,000/-.

o The parties vide clause 5 ofthe FBA dated Z9.0S.ZO7Z,

duly agreed that subiect to force majeure and

compliance by the complainant of all the terms and

conditions of the FBA, the OPs proposed to hand over

possession of the the complainant within 36

months from on of the building plans

or execution of chever is later along with a

The remedy in case of

t was also agreed

on of time for

for the unit in

questi n 36 months from

date of sa ng Plans or execution

of with 180 days of grace

peno in making timely

paymFncs.'Af FgtfilPAabfrf,it iil.tt)g date of building

phn .\;ti!,il$hkt\J?,I"tr #1d"\to and hence, the

period of 35 months started from 03.05.2013. Further,

the respondent was also entitled to a grace period of

further 5 months.

That the project of the respondent has been marred

with serious defaults by its various customers in

fu rther

delay i

PaEe 1,3 of 29
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making timely payments, hence the possession

timelines were diluted.

o It is reiterated that the construction of the unit in
question is complete, and the respondent have already

obtained OC from t}le competent authority and offered

possession thereto to the complainant. It is the

complainant who has defaulted in clearing the dues

along with sub of all necessary documents

required by t for registering of the

conveyance/sal ite receipt of reminder for

the same Thus, the contention

delay in offering

pos

the

Further, since

oes not wish to

is down and

there rket, therefore he

has initi s litigation.

le in view of the

exag

that '

carel

It is submitted

terms and conditions of the booking application form,

which were reiterated in the floor buyer's agreement,

pertaining to interest payable by the complainant and

other buyers in case of delay in payment and penalty

payable by the respondent in case of delay in

possession, and after careful deliberation, signed the

y*f,mfdif: f, ffl\h?t,h" .omprainanr

rfiVMd, \frdehtdda) Serl&X lnd accepted the

Page 14 of 29
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That the

speculative

compensati

of the proces

liable to be dis

F. furisdictio

F. I Territorial iur

Complaint No. 269 of2019

vexatious and

exorbitant

is flagrant abuse

laint is otherwise

same. The complainant is estopped from raising any

issues alleging unfair or inequitable terms. It is further

reiterated that the parties had clearly agreed vide

clause 6 ofthe agreement that the purchasers shall not

be entitled to any other compensation for Direct or

Indirect Losses, Interest etc. for delay in handing over

the possession. However, in utter disregard of the

agreed terms, the inant has indulged in seeking

exaggerated co e complainant cannot be

thus allowed to tion of the agreed terms by

ove ted agreement by

means t.

1.9.

20 As per ""lgufRUgHA?Wted 14.72.2017

issued by To-wn -arid' CbufiI'ry' Plhnriin! Department, the

jurisdiction of Real Estate Regulatory Authority, Gurugram

shall be entire Gurugram District for all purpose with offices

situated in Gurugram. In the present case, the proiect in

question is situated within the planning area of Gurugram

District, therefore this authority has complete territorial

jurisdiction to deal with the present complaint.

E Rad
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F. II Subiect matter iurisdiction

21. The authority has complete jurisdiction to decide the

complaint regarding non-compliance of obligations by the

promoter as held in Simmi Sikka v/s M/s EMMR MGF Land

f,td, (complaint no. 7 of 2018) Ieaving aside compensation

which is to be decided by the adiudicating officer ifpursued by

the complainant at a later stage. The said decision of the

authority has been upheld by the Haryana Real Estate
n\r:,N)X7, tn\

Appellate Tribunal in 
$il#Ikment 

dated 03.11.2020, in

appeal nos. 52 & 64 of 207A tiied as Emaor MGF Land Ltd. V.

G.

22.

Findings on

G. I O

The respo

has not invo

of flat buver's

initiation of arbi

agreement.

arbitration i

pondent,

in breach of
tion,

the complainant

the provisions

ovisions regarding

in case of breach of

ncorporated w.r.t

" 3 3. D ispute Res ol ution,
All or qny dispute orising out ofor touching upon or in relation
to the terms ofthis Agreement including the interpretqtion and
validity of the terms thereof and the respective rights and
obligations of the parties shall be settled amicably by mutual
discussion failing which the same shqll be odiudicoted upon qnd

settled through arbitation by q sole arbitrator.The arbitration
shall be governed by the Arbitrqtion and Conciliation Act, 1996

or ony statutoty omendments/ modifications thereto for the
time being in force. The Arbitration proceedings sholl be held

ot an appropriote location at New Delhi by a sole orbitrator
who shall be appointed by the Managing Director ofthe Seller
and whose decision sholl be fnal ond binding upon the parties

Page 16 of 29
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25.
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The Purchaser(s) shall not rqise any objection on the
appointment ofsole arbitrator by the Manoging Director ofthe
Seller/Confi rmi ng PorU."

The authority is of the opinion that the jurisdiction of the

authority cannot be fettered by the existence ofan arbitration

clause in the buyer's agreement as it may be noted that section

79 of the Act bars the .iurisdiction of civil courts about any

matter which falls within the purview of this authority, or the

such disputes as non- s to be clear. Also, section

88 of the Act says that ns of this Act shall be in

addition to and n sions ofany other

law for the ti the authority puts

reliance on Supreme Court,

Limited v, M,particularly

Madhusudh 6, wherein it has

r the Consumerbeen held th

Protection Act in derogation of the

other laws in force, e authority would not be

if the agreement

24, Further, in Afiab Singh and ors. v. Emaar MGF Land Ltd and

ors., Consumer case no,707 of2075 decided on 73,07,2077,

the National Consumer Disputes Redressal Commission, New

Delhi (NCDRC) has held that the arbitration clause in

agreements between the complainants and builders could not

circumscribe the jurisdiction of a consumer. The relevant

paras are reproduced below:

on clausenf\lI

Page 17 of 29
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"49. Support to the above view is also lent by Section 79 oI the
recently enocted Reol Estatc (Regulqtion ond Development)
Acl 2016 (for short "the Real Estote Act")' Section 79 ofthe sqid
Act reads as followsr

"79. Bar of jurisdiction ' No civil court shall have
jurisdiction to entertoin any suit or proceeding in
respect of any motter which the Authority or the

adjudicoting olficer or the Appellate Tribunal is
empowered by or under this Act to determine ond
no injunction shall be granted by ony court or other
authority in respect of any oction taken or to be

taken in pursuance of ony power conferred by or
under this AcL"

It can thut be seen that the soid provision expressly ousts the
jurisdiction ofthe Clvil Court in respect of ony matter which the

ReaI Estate Regulotory Authority, established under Sub-

section (1) of Section 20 or the Adjudicating OJficer, qppointed

under Sub-section (7) ofsection 71 or the ReoI Estote Appellant
Tribunal established under Section 43 of the Reol Estqte Act, is

empowered to determine Hence, in view of the binding dictum

of the Hon'ble Supreme Court in A. Awaswamy (supra), the

matters/disputet which the Authorities under the Real Estote

Act are empowered to decide, are non-arbitrable,

notwithstonding an Arbitrotion Agreement between the

parties to such mstte! which, to q large extent, sre similqr to
the disDutes fallino for resolution under the Consumer AcL

\'.<.!l ll tl l1 lv,o'l
56. Consequently, we unhesitatingly reiect the arguments on

behalf of the Builder and hold that an Arbitration clouse in the

afore-stated kind of Agreements between the Complainants

ind the Builder connot circumscribe the iurisdiction of a

Consumer Fora, notwithstonding the amendments made to

Section I ol the Arbitrotion Ac{) I \,1|- 1
25. While considering the issue of maintainability of a complaint

/ I ll ,, l ,f r J 1\ l\ /l
before a consumer forum/commission in the fact ofan existing

arbitration clause in the builder buyer agreement, the hon'ble

Supreme Court in case titled as M/s Emaar MGF Land Ltd' v'

Afiab Singh in revision petition no. 2629'30/2078 in civil

appeal no. 23572'23573 of 2077 decided' on 10'12'2018

has upheld the aforesaid judgement ofNCDRC and as provided

in Article 141 ofthe Constitution of India, the law declared by

the Supreme Court shall be binding on all courts within the

Complaint No. 269 of 2019
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territory of India and accordingly, the authority is bound by

the aforesaid view. The relevant para ofthe judgement passed

by the Supreme Court is reproduced below:

"25. This Court in the series of judgments as noticed above
considered the provisions oI Consumer Protection Act 1986 os
well ss Arbitration Act 7996 ond lqid down that comploint
under Consumer Protection Act being o speciql remedy, despite
there being an arbitation ogreement the proceedings beJore
Consumer Forum hqve to go on and no error committed by
Consumer Forum on rejecting the applicotion. There is reqson

for not interjecting proceedings under Consumer Protection Act
on the strength on arbitrotion agreement by Acq 1996, The
remedy under Consumer Protection Act is a remedy provided to
a consumer when there is a delect in any goods or services. The
comploint means ony allegation in writing made by o
complainant hos also been explained in Section 2(c) of the AcL
The remedy under the Consumer Protection Act is conlned to
complqint by consumer as delned under the Act hr defect or
deficiencies caused by a service provider, the cheop and a quick
remedy has been provided to the consumer which is the object
and purpose of the Act os noticed above."l2 |' 'tfri -t il ti il Nl<l

26. Therefore, in view of the above judgements and considering
tf l. lt lt I t! l r-.st

the provisions of the Act, the authoriw is of the view that' \ il'r--.r tt lf S-7
complainant is wett wi$rXj$lights to seek a special

remedv available in a beneficial Act such as the Consumerf r a rl r-.tr-l I
Protection Act and RERA Act, 2016 instead of going in for an

:. .a.l "l.l IL.a L rlL .a.
arbitration. Hence, we have no hesitation in holding that this

I 
-t 

ll.rl lt *l.r r t l\ /r
authority has the requisite jurisdiction to entertain the

complaint and that the dispute does not require to be referred

to arbitration necessarily.

obiection regarding untimely payments done byG. II
the complainant.

Page 19 of 29
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The respondent has contended that the complainant has made

defaults in making payments as a result thereof, the

respondent had to issue reminder letters dated 21-.02.20L2

and 17.04.20L7.The counsel for the respondent stressed upon

clause 12.1 of the buyer's agreement wherein it is stated that

timely payment of instalment is the essence ofthe transaction,

and the relevant clause is reproduced below:

"12. T]MELY PAYMENT ESSENCE IS THE ESSENCE OF THIS
AG RE EM E NT, T E RMINATIO N, AN D FO RFEITURE"

12.1 Without prejudice to the rights oJ the
Seller/Confirming Party' qs per the terms of the
Agreement, the Seller/Confrming ParA mqy at its sole
discretion waive the breach by the Purchaser(s) in not
making timely payments os per the payment plan as
opted by the Purchoser(s) on such terms. conditions and
charges as may be considered oppropriste by the
Seller/Confirming ParD, including but not limited to the
acceptance oJ the due amounts along with interest @

78% p.s. The decision of the Seller/Confrming Porly in
this regard sholl be final ond binding upon the Porties.
12.2 If the Purchaser(s) intends to cancel / withdrow /
surrender the qllotment ofits own qccord, for ony reasons
whotsoever with or without prior opprovql of the Seller /
Confrrming Porty, then in thot event the Seller /
Confirming Parry shall be entitled to Iorfeit the Earnest
Money along with such other chorges of non-refundable
nature including but not limited to the interest amount
(whether alreody paid or payable on the delay in making
timely paymens), Incentive and brokerqge charges poid
by the Seller/Confirming Porry b the broker in cose the
booking is done through a broker and refund will be made
within (120) One Hundred Twenty Days from the date of
full reolizqtion oJ the sale price after the sole of the Floor
by the Seller/Confirming Parq, b any third porLy

At the outset it is relevant to comment on the said clause ofthe

agreement i.e., "12. TIMELY PAYMENT IS THE ESSENCE OF

THIS AGREEMENT, TERMINATION AND FORFEITURE" wherein

the payments to be made by the complainant have been

28.

PaEe 20 of 29



HARERA
ffiGURUGRAM

sub,ected to all kinds of terms and conditions. The drafting of

this clause and incorporation of such conditions are not only

vague and uncertain but so heavily loaded in favor of the

promoter and against the allottee that even a single default by

the allottee in making timely payment as per the payment plan

may result in termination ofthe said agreement and forfeiture

of the earnest money. Moreover, the authority has observed

that despite complainant in default in making timely

payments, the respon sed his discretion to

terminate the buyer's The attention of authority

was also dr

agreement w

of the flat buyer's

outstanding

liable to pay the

@ 180/o P.a.

compound as may be

mentioned i delay in making

d delay paymentpayments. In

interest as per cl s agreement and has

not terminated the n terms of clause 12.2 of lhe

buyer's agreemen

charged penalized interest from the complainant on account of

delay in making'payments as per the payment schedule'

However, after the enactment ofthe RERA Act, the position has

changed. Section z(za) of the Act provides that the rate of

interest chargeable from the allottee by the promoter, in case

of default, shall be equal to the rate of interest which the

promoter shall be liable to pay the allottee, in case of default'

Therefore, interest on the delay payments from the

Complaint No. 269 of 2019
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complainant shall be charged at the prescribed rate i.e., 9.30%

by the respondent which is the same as is being granted to the

complainant in case of delay possession charges.

H. Findings on the relief sought by the complainant.

H. I Delay possession char8es

o Relief sought by the complainant Direct the

respondent to handover the possession along with

prescribed in from the date of booking

ofthe flat in ques

29. ln the present co ant intends to continue

with the proj ession charges as

provided un ) of the Act. Sec.

1.8[1J provi

"Section

18(1). tf unqble to give

possession

Provided that lottee does not intencl to

30. Clause 5.1ofthe flatbuyer agreement provides time period for

handing over ofpossession and the same is reproduced below:

"5,1. POSSESSION

Subject to Force Moieure, os defined in clause 74 and further
subject to the Purchaser(s) having complied with all its
obligotions under the terms and conditions of this Agreement
and the Purchaser(s) not being in defoult under ony part of this
Agreement including but not limited to the timely payment of
eoch ond every instqlment of the total sale considerotion
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including DC Stamp Dury and other chargesond also subject to
the Purchaser(s) hoving complied with all formalities or
documentotion as prescribed by the Seller/Confirming Porty,
the Seller/Confrrming PqrA proposes to hand over the physical
possession ofthe said unit to the Purchaser(s) withln as period
of 36 months ftom the date oI sanctioning ofthe building plqn
or execution of Flot Buyers Agreement, whichever is later.
("Committed Period"). The purchaser(s) further agrees and
understands that the seller/conjirming party shall additionqlly
be entitled to a period of 180 days ("Grace Period") ofier the
expiry of the said commitment period to allow for filling and
pursuing the )ccuponcy Certificote etc. from DTCP under the

comment on the preset

t wherein the possession

s and conditions of this

agreement and in default under any

qffi for handing over

possession loses its meaning. The incorporation ofsuch clause

in the buyer's agreement by the promoter is just to evade the

liability towards timely delivery ofsubject unit and to deprive

the allottee ofhis right accruing after delay in possession. This

is just to comment as to how the builder has misused his

dominant position and drafted such mischievous clause in the

31.

GURUGRAM

provlslons

provisions,

the promot

Complaint No. 269 of 2019

liance with all

prescribed by

incorporation of

uncertain but so

r and against the

the allottee in fulfilling

formalities and documentations etc. as prescribed by the

promoter may make the possession clause irrelevant for the

At the outset it is

possession clause of th

has been subjected

heavily load

allottee that even a

Pagez3 of29
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agreement and the allottee is left with no option but to sign on

the doted lines.

32. Admissibility of grace period: The promoter has proposed

to hand over the possession of the said unit within period of

36 months from the date ofsanctioning ofthe building plan or

execution of flat buyer's agreement, whichever is later. In the

present complaint, the buyer's agreement was executed on

29.03.2012 and the

03.05.2013. Therefo

possession is calcul

which comes ou

agreement

180 days fi

DTCP unde

fact, there i

which shows

certificate within

lans were sanctioned on

date of handing over

sanction of building plans

further provided in

a grace period of

cate etc. from

As a matter of

laced on record

ed for occupation

bed by the promoter

er the settled Iaw one

his own wrong.

fi.e.. on or before 03.0

."nno, b" {"{"1&
Acco rdingly, flrh F.?ftrl?ryff oda$(s 

/f 
nn ot b e all owed

to the promo\elaLthls\bdd*frd s\dne\iiUr,rl has been upheld

by the Hon'ble Haryana Real Estate Appellate Tribunal in

appeal nos. 52 & 64 of 2078 case titled as Emaar MGF Land

Ltd, VS Simmi Sikka case and observed as under: -

58, As per the above provisions in the Buyer's Agreement, the
possession of Retail Spaces was proposed to be honded over to

the allottees within 30 months of the execution of the

ogreement Clause 16(a)(ii) of the agreement further provides

that there was a grace period of 120 days over and above the

aforesaid period for applying qnd obtoining the necessary
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such rate

under Rule

under:

Rule 75.

Complaint No. 269 of 2019

approvals in regard to the commercial projecb, The Buyer's
Agreement has been executed on 09.05.2014. The period of 30
months expired on 09.11.2016. But there is no material on
record that during this period, the promoter had qpplied to any
authority for obtaining the necessary qpprovqls with respect to
this project The promoter had moved the application for
issuance of occupancy certificote only on 22.05.2017 when the
period of 30 months hod already expired. So, the promoter
cannot cloim the beneJit of grace period of 720 doys.
Consequently, the learned Authoriry has rightly determined the
due date ofpossession.

JJ. Admissibility of delay ssion charges at prescribed

rate of interest: The seeking delay possession

at the prescribed ra , proviso to section 18

provides that intend to withdraw

from the proj moter, interest for

every mon of possession, at

been prescribed

reproduced as

sectionTSand
to section 72,
(7) ofsection

1el
(1)

"interestotthe
nk oJ lndio highest

iq mqrginal
cost of lending rate (MCLR) is not in use, it sholl be

reploced by such benchmark lending rotes which the
Stste Bank oJ India moy fix ftom time to time for lending

to the general public,

34. The legislature in its wisdom in the subordinate legislation

under Rule 15 ofthe rules has determined the prescribed rate

of interest. The rate of interest so determined by the

legislature, is reasonable and if the said rule is followed to

; section 18; and
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award the interest, it will ensure uniform practice in all the

cases. The Haryana Real Estate Appellate Tribunal in Emaar

MGF Land Ltd. vs, Simmi Siftka observed as under: -

"64. Taking the case from another angle, the allottee was only
entitled to the delayed possession chorges/interest only at the
rate of k.15/- per sq. ft per month as per clause 18 of the
Buyer's Agreement for the period of such deloy; whereas, the
promoter wos entitled to interest @ 240k per annum
compounded qt the time of every succeeding instalment for the
delayed payments. The functions of the Authoriry/Tribunal are
to s(lfeguard the interest oggrieved persotL mqy be the
allottee or the of the parties ore to be
bolonced ond must e promoter cannot be
ollowed to toke undue his dominote position and
to exploit the needs This Tribunal is duty

islotive intent i,e., tobound to tqke i
protectthe in the realestote
sector. t entered into
between unredsonoble
with possession.

There a entwhich
give the allotment
and conditions of
the one-sided,

unfair an ll constitute the
unfair trade oter. These types

of the Buyer'sof discrimina
Agreementwill not

35. Consequently, as per website of the State Bank of India ie,

prescribed rate ofinterest will be marginal cost oflending rate

+2o/o i,e., 9 .30o/o.

36. Rate of interest to be paid by complainant for delay in

making payments: The definition ofterm 'interest' as defined

under section 2(za) ofthe Act provides that the rate ofinterest

chargeable from the allottee by the promoter, in case of

default, shall be equal to the rate of interest which the

httDs:

MCLR) as
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promoter shall be liable to pay the allottee, in case of default.

The relevant section is reproduced below:

"(za) 'interest" meons the ratps of interest poyable by the
promoter or the allottee, qs the cose may be,

Explanation. -For the purpose of this clause-
(, the rate of interest chargeoble from the ollottee by the

promoter, in cose of dehult, shall be equal to the rqte of
interest which the promoter sholl be lioble to pay the
qllottee, in cose oldeloult

tii) the interestpayablebythe promoter to the allottee shall
be from the dote the promoter received the amount or

the amountor p(lrt thereof
and interest ed, and the interest
poyoble by the promoter shall be from the

to the promoter till

37. Therefore, in from the

complainant d rate i.e., 9.30%

ame as is beingby the resp

granted to

charges.

ayed possession

38. 0n considerati ble on record and

submissions made e parties regarding

contraventi thority is satisfied

that the section 11(4)(a)

of the Act b

per the agreement. By virtue of clause 5.1 of the agreement

executed between the parties on 29.03'2012, and the building

plans were sanctioned on 03.05.2013. Therefore, the due date

of handing over possession is calculated from the sanction of

building plans and the possession of the sub,ect apartment

was to be delivered within stipulated time i.e., by 03.05.2016

As far as grace period is concerned, the same is disallowed for

,G t {l,u@F}$1|tr,& *" due date as
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I.

39.

Complaint No. 269 of 2019

the reasons quoted above. Therefore, the due date of handing

over possession is 03.05.2016. The respondent has failed to

handover possession of the subiect apartment till date of this

order. Accordingly, it is the failure of the

respondent/promoter to fulfil its obligations and

responsibilities as per the agreement to hand over the

possession within the stipulated period. Accordingly, the non-

compliance of the manda ned in section 11[4)(a) read

with proviso to secti e Act on the part of the

respondent is establish the allottee shallbe paid, by

the promoter, in delay from due date

of possessio ding over of the

possession, as per proviso to

section 18( e rules.

Directions o

Hence, the au and issues the

following directi of the Act to ensure

compliance

function en

moter as per the

on 34(f):

lt.

rhe re{E{:jlRti@iRAM interest at the

prescribed rate of 9.30%o p.a. for every month of delay

from the due date of possession i.e., 03.05.2016 till

08.11.2017 i.e., date ofoffer ofpossession + 2 months i.e',

08.01.2018.

The arrears of such interest accrued from 03.05.2015 till

08.01.2018 shall be paid by the promoter to the allottee
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Complaint No. 259 of 2019

within a period of90 days from date ofthis order as per
Rule 16(2) ofthe rules.

The complainant is directed to pay outstanding dues, if
any, after ad.iustment ofinterest for the delayed period.

The rate of interest chargeable from the allottee by the

promoter, in case of default shall be charged at the

prescribed rate i.e., 9.300/o by the respondent/promoter

which is the sam which the promoter

shall be liable to e, in case of default i.e., the

delayed po ection 2[za) ofthe Act.

The

com

H

Court in

nything from the

the agreement.

e charged by the

r being part of

Hon'ble Supreme

3889/2020 dated

41. File be consigned to registry.

1s",,ku-r,1
Member

Haryana Real Estate Regulatory Authority, Gurugram

Dated: 10.08.2021

ul - ---=>fVijay Kfrftar Goyal)
Member
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