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BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. : 3407 of 2020
First date of hearing : 09.12.2020
Date of decision : 22.07.2021

Apoorv Gupta
R/o: 8-1,27, Suncity, Sector-54,
Gurugram -122042, Haryana

Versus

Address: Emaar Business Park, MG Road,
Sikanderpur Chowk, Sector 28, Gurugram 122002,
Haryana

CORAM:
Dr. K.K. Khandelwal
Shri Vijay Kumar Goyal

APPEARANCE:

Complainant

Respondent

Shri Manmeet Singh Advocate for the complainant
Advocate for the respondentShri f .K. Dang

ORDER

1. The present complaint dated 1.2.10.2020 has been filed by the

complainant/allottee in Form CRA under section 31 of the Real Estate

fRegulation and Development) Act, 201,6 fin short, the Act) read with

rule 2B of thr: Haryana Real Estate [Regulation and Development) Rules,

2017 (in shr:rt, the Rules) for violation of section 1,1,(4)[a) of the Act

wherein it is inter alia prescribed that the promoter shall be responsible

Chairman
Member
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Complaint. no. 3407 of 2020

for all obligations, responsibilities and functions to the allottee as per

the agreement for sale executed inter se them.

Since the buyer's agreement has been executed on 08.11,.201,0 i.e. prior

to the commencement of the Act ibid, therefore, ther penal proceedings

cannot be initiated retrospectively. Hence, the authority has decided to

treat the present complaint as an application for non-compliance of

statutory obligation on part of the promoter/respondent in terms of

section 34(0 of the Act ibid.

Proiect and unit related details

The particulars of the project, the details of sale consideration, the

amount paid by the complainant, date of propose(l handing over the

possession, delay period, if any, have been detailed in the following

tabular form:

S.No. Heads Information

1. Project name and location Emerald Hills
Gurugram, H;

2. Project area 1,02.7 41,2 ac

3. Nature of the project Residential

4. DTCP license no. and validity
status

10 of 2009 da
Valid/renewe

5. Name of licensee Active Promc
others, CloE

6. HRERA registered/ not registered Registered v
2OL7 dated 2

55.962 acres
HRERA registration valid up to 28.O8.2022

7. 0ccupation certificate granted on 30.05.2018

A.

3.

s-Floors, Sector 65,
aryana

gated colony

dated 2L.05.2009
wed up to 20.05.2019

oters Pvt. Ltd. and
lmaar MGF Land Ltd.

ride no. 162 of
29.08.2O17 for
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[Page 122 of reply]

B. Provisional allotment letter dated 27.07.2009

[Page 27 of reply]

9. Unit no. EHF-350-C-FF-046, 1't fl oor,
Sector Coral

IPage 18 of complaint]

10. Unit measuring 1750 sq. ft.

lt. Date of execution of buyer's
agreement

08.11.2010

[Page 16 of complaint]

12. Payrnent plan Construction linked payment
plan

IPage 60 of complaint]

13. Total consideration as per
statr:ment of account dated
25.A,6.2021 at page 116 of the
reply

Rs.80,01,854/-

74. Total amount paid by the
complainant as per statement of
acccrunt dated 25.06.202I at page

117 of the reply

Rs.82,09,81,2/-

15. Due date of delivery of possession
as per clause 13(aJ of the said
agreement i.e.27 months from the
date of execution of agreement

[08.11.2010) + grace period of 03
months, for applying and
obtaining completion certificate/
occupation certificate in respect of
the unit and/or the project.

IPage 36 of complaint]

08.02.20t3

[Note: Grace period is not
includedl

16. Date of offer of possession to
the complainant

03.08.2018

[Page 1,23 of reply]

17. Delily in handing over possession

till (13.10.201B i,e. date of offer of
possession (03.08.2018) + 2
months

5 year 7 months 25 days

18. Unit handover letter 31.10.2018

[Page 134 of reply]
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28.lt.2018

[Page 136 of reply]

Facts of the complaint

The complainant submitted that he booked a floor in the project in

question on 15.06.2009 by paying booking amount ot[ Rs.5,00,000/-. The

respondent allotted unit bearing no. EHF-350-C-FF-046,L't floor, Sector

Coral in the said project vide provisional allotment letter dated

27.07.2009. A letter from Emaar dated 28.07.2009 mentions that the

buyer's agreement would be executed in a month's time [i.e. before

28.08.2009). However, the buyer agreement was executed on

08.11.2010. As per buyer's agreement the respondent proposed to

handover possession of the subject unit within 30 months from the date

of execution of the buyer's agreement fincluding 3 months grace

period). However, the respondent offered possession of the subject floor

vide letter dated 31.10.2018. The complainant took possession of the

subject unit vide unit handover letter dated 37.LO.2Ol-8. The respondent

failed in handing over possession as per the commitment in the buyer's

agreement.

Relief sought by the complainant

The complainant has filed the present compliant for seeking following

reliefs:

C.

5.

Page4 of34



ffiHARERA
ffi, e-unuennm

6.

Complaint no. 3407 of 2020

i. Direct the respondent to pay interest at the applicable rate on

account of delay in offering possession on amount paid by the

complainant from the date of payment till the date of delivery of

possession.

On the date of hearing, the authority explained to the

respondent/promoter about the contravention as alleged to have been

committed in relation to section 11(4)(a) of the Act and to plead guilty

or not to ple;ad guilty. ,. , r, ,

Reply by the respondent

The responrlent has raised certain preliminary objections and has

contested the present complaint on the following grounds:

i. That th.e complainant has filed the present complaint seeking

compensation and interest for alleged delay in delivering

possession of the apartment booked by the complainant. It is

respectfully submitted that such complaints are to be decided by

the adjudicating officer under section 71, of the Act read with rule

29 of the rules and not by this hon'ble authority. The present

complaint is liable to be dismissed on this ground alone.

ii. That the present complaint is based on an erroneous interpretation

of the provisions of the Act as well as an incorrect understanding of

the terms and conditions of the buyer's agreement dated

08.11.2010. That the provisions of the Act are not retrospective in

nature. The provisions of the Act cannot undo or modify the terms

D.

7.
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of an agreement duly executed prior to coming into effect of the Act.

It is further submitted that merely because the Act applies to

ongoing projects which are registered with thr: authority, the Act

cannot be said to be operating retrospectively. The provisions of

the Act relied upon by the complainant for seeking interest cannot

be called in to aid in derogation and in negation of the provisions of

the buyer's agreement. The interest is compensatory in nature and

cannot be granted in derogation and while ignoring the provisions

of the buyer's agreement. That that the interest for the alleged

delay demanded by the complainant is beyond the scope of the

buyer's agreement. The complainant cannot demand any interest

or compensation beyond the terms and conditions incorporated in

the buyer's agreement.

iii. That the complainant and co allottee vide application form dated

15.06.2009 applied to the respondent for provisional allotment of

a unit in the project. The complainant and co allottee, in pursuance

of the aforesaid application form, were allotted an independent

unit bearing no. EHF-350-C-FF-046,located on the 1't floor, in the

project vide provisional allotment letter dated 27.07.2009. The

complainant and co-allottee consciously and vuillfully opted for a

construction linked plan for remittance of the sale consideration

for the unit in question and further represented to the respondent

that they shall remit every installment on time as per the payment

Page 6 of34
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schedule. The respondent did not have any reason to suspect the

bonafide of the complainant and co-allottee. The complainant and

co-allottee further undertook to be bound by the terms and

conditions of the application form. The buyer's agreement was

executed between the respondent and the complainant and co-

allottee on 08.11.2010. Subsequently, the name of the co-allottee

was deleted in respect of the floor in question.

That the complainant has been irregular regarding the remittance

of installments on time. The respondent was compelled to issue

demancl notices, reminders etc. calling upon the complainant to

make payment of outstanding amounts payable by him under the

payment plan/instalment plan opted by him. The statement of

account dated 25.06.202L reflects the dates of payment and the

interest accrued on the delayed payments calculated in accordance

with th,a buyer's agreement dated 08.11.2010.

That in. the meanwhile, the project in question was registered

under the Act and the registration certificate was granted by the

Haryana Real Estate Regulatory Authority vide memo no. HRERA-
I

61,2/20,1,7/81,6 dated 29.08.2017. It is submitted that ,n:

registrertion of the project is valid till 28.08.2022 and hence the date

of deli''rery of the floor stands extended to 28.08.2022. If the

responrlent is unable to offer possession of the floor by 28,0ti.202'2

then the complainant shall have any legitimate grievance regarding

(
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delay in offering possession of the floor. In so far as the respondent

is concerned, the respondent has already complleted construction

of the floor/tower and has applied for issuance of the occupation

ce rti fi cate o n 2 6. 0 2.20 1B / 1, 4.03.20 1B / 19 .0 4.20 1.8. Th e occupation

certificate has been issued by the compeltent authority on

30.05.2018. By letter dated 03.08.2018, possession of the floor was

offered to the complainant, and he was called upon to remit balance

sale consideration and complete the formalities and

documentation necessary to enable the respondent to hand over

possession of the floor to the complainant in accordance with the

buyer's agreement.

That the complainant executed an indemnity cum undertaking for

possession of the unit. The complainant took possession of the unit

on 3 l.lO.2O1B after duly certifying that the complainant did not

have any claim of any nature whatsoever against the respondent

and that the respondent has duly discharged its obligations under

the buyer's agreement. Thereafter, the conveyance deed has also

been registered in favour of the complainant onL 28.11.2018.

That the respondent has also credited a sum of Rs. L,64,585f - as

benefit on account of Anti-Profiting and Rs. 33i,64,847 /-. Without

prejudice to the rights of the respondent, delayed interest if any has

to be calculated only o.n the amounts deposited by the

complainants towards the basic principle amrlunt of the unit in

vii.
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charges or any taxes/statutory payments etc.

viii. That the rights and obligations of the complainant as well as the

respondent are completely and entirely determined by the

covenants incorporated in the buyer's agreement. It is submitted

that as per clause 13 of the buyer's agreement, the time period for

deliverlr of possession was 27 months along with grace period of 6

months from the date of execution of the buyer's agreement subject

to the allottee(s) having strictly complied with all the terms and

conditions of the buyer's agreement and not being in default of any

provision of the buyer's agreement including remittance of all

amounts due and payable by the allottee[s) under the agreement

as per the schedule of payment incorporated in the buyer's

agreement. Furthermore, it was specifically mentioned therein that

the period for delivery of possession of the unit in question would

stand r:xtended on occurrence of the facts and circumstances

beyondt the power and control of the respondent. The complainant

has completely misconstrued, misinterpreted and miscalculated

the time period as determined in the buyer's agreement.

ix. That it was categorically provided in clause 13(v) of the buyer's

agreement that in case of any default/delay by the allottees in

payment as per schedule of payment incorporated in the buyer's

Complaint no.3407 of 2020

question and not on any amount credited by the respondent, or any

payment made by the complainants towards delayed payment
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agreement, the date of handing over of possession shall be

extended accordingly, solel5' on the respondent's discretion till the

payment of all outstanding amounts to the ;satisfaction of the

respondent. Since, the complainant had defaulted in timely

remittance of payments as per schedule of payment, the date of

delivery of possession is not liable to be determined in the manner

sought to be done in the present case by the cornplainant.

That clause 15 of the buyer's agreement provides that

compensation for any delay in delivery of possession shall only be

given to such allottees who are not in default of their obligations

envisaged under the agreement and who hav'e not defaulted in

payment of instalments as per the payment plan incorporated in

the agreement. In case of delay caused due to non- receipt of

occupation certificate, completion certificate or any other

permission/sanction from the competent authorities, no

compensation or any other compensation shall be payable to the

allottees. As delineated hereinabove, the complainant, having

defaulted in payment of instalment, is thus not entitled to any

compensation or any amount towards interesl. under the buyer's

agreement.

xi. That several allottees have defaulted in tinrely remittance of

payment of installments which was an essential, crucial and an

indispensable requirement for conceptualisation and development

Page 10 of34
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of the project in question. Furthermore, when the proposed

allottees default in their payments as per schedule agreed upon, the

failure has a cascading effect on the operations and the cost for

proper execution of the project increases exponentially whereas

enormous business losses befall upon the respondent. The

respondent, despite default of several allottees, has diligently and

earnestly pursued the development of the project in question and

has constructed the project in question as expeditiously as possible.

Therefore, there is no default or lapse on the part of the respondent

and there in no equity in favour of the complainant. It is evident

from ttre entire sequence of events, that no illegality can be

attributed to the respondent. The allegations levelled by the

complainant are totally baseless. Thus, it is most respectfully

submitted that the present complaint deserves to be dismissed at

the verl' threshold.

Copies of all the relevant documents have been filed and placed on the

record. Their authenticity is not in dispute, Hence, the complaint can bc

decided on the basis of these undisputed documents.

]urisdiction of the authority

The preliminary objections raised by the respondent regarding

jurisdiction of the authority to entertain the present complaint stands

rejected. The authority observed that it has territorial as well as subject

E.

9.
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matter jurisdiction to adjudicate the present complaint for the reasons

given below.

E.l Territorialiurisdiction

10. As per notification no. L/92/2017-ITCP dated L4,,1,2.20L7 issued by

Town and Country Planning Department, Haryana the jurisdiction of

Real Estate Regulatory Authority, Gurugram shall be entire Gurugram

District for all purpose with offices situated in Gurugram. In the present

case, the project in question is situated within the planning area of

Gurugram District, therefore this authority has complete territorial

jurisdiction to deal with the present complaint.

E.ll Subiect-matter jurisdiction

1,1,. The authority has complete jurisdiction to decide the complaint

regarding non-compliance of obligations by the promoter as per

provisions of section 11tal(a) of the Act leaving aside compensation

which is to be decided by the adjudicating officer if pursued by the

complainants at a later stage.

Findings on the obiections raised by the respondtent

F.I Obiection regarding iurisdiction of author.ity w.r.t. buyer's
agreement executed prior to coming into force ,of the Act

The respondent contended that authority is deprived of the jurisdiction

to go into the interpretation of, or rights of the parties inter-se in

accordance with the buyer's agreement executed between the parties

and no agreement for sale as referred to under the provisions of the Act

or the said rules has been executed inter se parties. The respondent

F.

1,2.
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further subnritted that the provisions of the Act are not retrospective in

nature and the provisions of the Act cannot undo or modify the terms of

buyer's agreement duly executed prior to coming into effect of the Act,

13" The authorit.y is of the view that the Act nowhere provides, nor can be

so construed, that all previous agreements will be re-written after

coming into force of the Act. Therefore, the provisions of the Act, rules

and agreemelnt have to be read and interpreted harmoniously. However,

if the Act has provided for dealing with certain specific

provisions/s;ituation in a specific/particular manner, then that situation

will be dealt with in accordance *,,n the Act and the rules after the date

of coming into force of the Act and the rules. Numerous provisions of the

Act save the provisions of the agreements made between the buyers and

sellers. The :said contention has been upheld in the landmark judgment

of Neelkamal Realtors Suburban Pvt, Ltd. Vs. UOI and others, (W,P

2737 of 2017) which provides as under:

"1L9. Under the provisions of Section 1"8, the delay in handing over the
pos:session would be counted from the date mentioned in the

agreement for sale entered into by the promoter and the allottee
prior to its registrat[on under RERA. Under the provisions of REM,
the promoter is given a facility to revise the dote of completion of
prctject and declare the same under Section 4. The RERA does not
contemplate rewriting of contract between the flat purchaser and
the' promoter.....

L22. Wet have already discussed that above stated provisions of the RERA

oret not retrospective in nature. They may to some extent be having a

retrooctive or quasi retrooctive effect but then on that ground the

volidity of the provisions of RERA connot be challenged. The

Pa,"liqment is competent enough to legislate law having
retrospective or retrooctive effect. A low can be even framed to affect
sultsisting / existing contractual rights between the porties in the
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larger public interest. We do not have any doubt in c,ur mind that the

RERA has been framed in the larger public interest after a thorough
study and discussion made at the highest level ,by the Standing
Committee and Select Committee, which submitted its detailed
reports."

74. Also, in appeal no. 173 of 2019 titled as Magic Eye Lleveloper Pvt, Ltd.

Vs. Ishwer Singh Dahiya, in order dated 17.1,2.201,9 the Haryana Real

Estate Appellate Tribunal has observed-

"34. Thus, keeping in view our aforesaid dtscussion., we are of the

considered opinion that the provisions of the Act ore quasi

retroactive to some extent in operation and will be applicable to the

agreements for sale entered into even prior to comitlg into operation
of the Act where the transaction are still in the procctsspf conpleltpn'
Hence in case of deloy in the offer/delivery of possession as per the

terms and conditions of the agreement for sale the' allottee shall be

entitled to the interest/delayed possession charges on the reasonable
rote of interest as provided in Rule 15 of the rules and one sided,

unfoir and unreasonable rate of compensation r,qentioned in the

agreementfor sale is liable to be ignored."

15. The agreements are sacrosanct save and except for ttre provisions which

have been abrogated by the Act itself. Further, it is noted that the

builder-buyer agreements have been executed in thel manner that there

is no scope left to the allottee to negotiate any of thr: clauses contained

therein. Therefore, the authority is of the view that the charges payable

under various heads shall be payable as per the agreed terms and

conditions of the buyer's agreement subject to the condition that the

same are in accordance with the plansfpermissiorLs approved by the

respective departments/competent authorities and are not in

contravention of the Act and are not unreasonable or exorbitant in

nature.
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F.ll Obiection regarding handing over possession as per declaration
given under section 4(2)(l)(C) of RERA Act.

t6. The counsell for the respondent has stated that the registration of the

project is valid till 28.08.2022 and hence the date of delivery of the floor

stands extended to 28.08.2022 as per declaration given by the promoter

under section 4(2)(l)[C). If the respondent is unable to offer possession

of the floor by 28.08.2022 then the complainant shall have any

legitimate grievance regarding delay in offering possession of the floor.

Therefore, next question of determination is whether the respondent is

entitled to avail the time given to him by the authority at the time of

registering the project under section 3 & 4 of the Act.

It is now set.tled law that the provisions of the Act and the rules are also

applicable to ongoing project and the term ongoing project has been

defined in rule 2t1)to) of the rules. The new as well as the ongoing

project are required to be registered under section 3 and section 4 of the

Act. Section 4(2)(l)tc) of the Act requires that while applying for

registration of the real estate project, the promoter has to file a

declaration under section 4(2)tl)(C) of the Act and the same is

reproduced as under: -

Section 4: - Application for registration of real estqte proiects

(Z)The ,Dromoter shall enclose the foltowing documents along with the

opplication referred to in sub-section (1"), namely: -
(l): -cr declaration, supported by an affidavit, which sholl be signed by the

promoter or any person authorised by the promoter, stating: - 
I

18"
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(C) the time period within which he undertakes to complete the

project or phose thereof, as the case may be.'.."

Ig. The time period for handing over the possession is committed by the

builder as per the relevant clause of apartment buyer,agreement and the

commitment of the promoter regarding handing over of possession of

the unit is taken accordingly. The new timeline indi,:ated in respect of

ongoing project by the promoter while making an application for

registration of the project does not change the commitment of the

promoter to hand over the possession by the due date as per the

apartment buyer agreement. The new timeline as; indicated by the

promoter in the declaration under section 4(2)(l)(r3) is now the new

timeline as indicated by him for the completion of the project. Although,

penal proceedings shall not be initiated against tlhe builder for not

meeting the committed due date of possession but n(Jw, if the promoter

fails to complete the project in declared timeline, tlhen he is liable for

penal proceedings. The due date of possession as per the agreement

remains unchanged and promoter is liable for the consequences and

obligations arising out of failure in handing over possession by the due

date as committed by him in the apartment buyer agreement and he is

liable for the delayed possessinn charges as provided in proviso to

section 1B(1) of the Act, The same issue has been dealt by hon'ble

Bombay High Court in case titled as Neelkamal Real,tors Suburban Pvt.

Ltd. and onr. vs Union of India and ors. and has observed as under:

Page 16 of34
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"11.9. Un'der the provisions of Section 1B, the delay in handing over the
pos:session would be counted from the date mentioned in the agreement

for sale entered into by the promoter and the allottee prior to its
registration under RERA. Under the provisions of RERA, the promoter is
given a facility to revise the date of completion of project and declare
the same under Section 4. The RERA does not contemplate rewriting of
contract between the llat purchaser and the promoter..."

F.lll Whether signing of unit hand over letter or indemnity-cum-
undertrking at the time of possession extinguishes the right of the
allottee to claim delay possession charges.

20. The respondent is contending that at the time of taking possession of

the unit in rquestion vide unit hand over letter dated 31.10.2018, the

complainant had certified himself to be fully satisfied with regard to the

measureme.nts, location, direction, developments et cetera of the unit

and also adrnitted and acknowledge that he does not have any claim of

any nature whatsoever against the respondent and that upon

acceptance of possession, the liabilities and obligations of the

respondent as enumerated in the allotment letter/buyer's agreement,

stand fully satisfied. The relevant para of the unit handover letter relied

upon reads as under:

"The Allottee, hereby, certifies that he / she has taken over the peaceful and
vacant physical possession of the aforesaid Unit after fully satisfying himself

/ herself with regard to its measurements, location, dimension and
developrnent etc. and hereafter the Allottee has no claim of any nature
whatsoever against the Company with regard to the size, dimension, area,

location and legol status of the aforesaid Home.

IJpon acceptonce of possession, the liobilities and obligations of the

Compan-y as enumerated in the allotment letter/Agreement executed in

favour o.f the Allottee stand satisfied,"

21. The allottee has waited for long for his cherished dream home and now

when it is rerady for possession, he either has to sign the indemnity-cum-

PagelT of34
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undertaking and take possession or to keep struggling with the

promoter if indemnity-cum-undertaking is not signe:d by him. Such an

undertaking/ indemnity bond given by a person therreby giving up his

valuable rights must be shown to have been e;recuted in a free

atmosphere and should not give rise to any suspici,on. If a slightest of

doubt arises in the mind of the adjudicator that such an agreement was

not executed in an atmosphere free of doubts and suspicions, the same

would be deemed to be against public policy and would also amount to

unfair trade practices. No reliance can be placed on any such indemnity-

cum-undertaking and the same is liable to be discarded and ignored in

its totality. Therefore, this authority does not place reliance on such

indemnity-cum-undertaking. To fortify this view, the authority place

reliance on the NCDRC order dated 03.01.2020 in case titled as Capital

Greens Flat Buyer Association and Ors. Vs. Dl,F Universal Ltd.,

Consumer case no. 3 5l of 2015, wherein it was hekl that the execution

of indemnity-cum-undertaking would defeat the provisions of sections

23 and 28 of the Indian Contract Act, 1,872 and therefore would be

against public policy, besides being an unfair trade practice. The

relevant portion of the said judgment is reproduced herein below.

" I n d e m n ity - cu m - u n d e rta ki ng

30. The developer, while offering possession of the allotted flats insisted
upon execution of the indemnity-cum-undertaking before it would
give possession of the allotted flats to the concerned allottee.

Clause 13 of the said indemnity-cum-undertaking required the
allottee to confirm and acknowledge that by acce'pting the offer of

Page 18 of 34
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possessron, he would have no further demands/claims against the
company of any noture, whatsoever. It is an admitted position that
the execution of the undertaking in the format prescribed by the
developer was o pre- requisite condition, for the delivery of the
possession. The opposite party, in my opinion, could not hove insisted
upon clause 73 of the Indemnity-cum-undertaking. The obvious
purpose behind such an undertaking was to deter the allottee from
making any claim ogainst the developer, including the claim on
account of the delay in delivery of possession and the claim on account
of a'ny latent defectwhich the allottee may find in the apartment. The
execution of such an undertaking would defeat the provisions of
Section 23 and 28 of the lndian Contract Act, L872 and therefore
wot:tld be against public policy, besides being on unfair trade practice.
Any 6s1rt solely on account of the allottee not executing such an

unclertaking would be attributable to the developer and would entitle
the allottee to compensation for the period the possession is delayed
solely on occount of his having not executed the said undertaking-
cur,n-indemnity,"

22. The said judgment of NCDRC was also upheld by the Hon'ble Supreme

Court vide its judgement dated 1,4.12.2020 passed in civil appeal nos.

3864-3889 of 2020 against the order of NCDRC.

23. It is noteworthy that section LB of the Act stipulates for the statutory

right of the allottee against the obligation of the promoter to deliver the

possession 'within stipulated timeframe. Therefore, the liability of the

promoter c:ontinues even after the execution of indemnity-cum-

undertaking at the time of possession. Further, the reliance placed by

the respondent counsel on the language of the handover letter that the

allottee had waived off his right by signing the said unit handover letter

is superficial. In this context, it is appropriate to refer case titled as Mr.

Beatty Tony Vs. Prestige Estate Proiects Pvt, Ltd. (Revision petition

no.3135 ol' 2Ol4 dated LB.L1..2O14), wherein the Hon'ble NCDRC
I
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while rejecting the arguments of the promoter that the possession has

since been accepted without protest vide letter dated 23.1,2.2011 and

builder stands discharged of its liabilities under agreement, the allottee

cannot be allowed to claim interest at a later date on account of delay in

handing over of the possession of the apartment to him, held as under:

"The learned counsel for the opposite parties submits tha,l. the complainant
accepted possession of the apxrtment on 23/24.12.2011 without any
protest and therefore cannot be permitted to claim interest at a later date
on occount of the alleged delay ln handing over the ,oossession of the

apartment to him. We, however,find no merit in the contention. A perusal
of the letter dated 23.L2.2017, issued by the opposil.e parties to the

complainant would show that the opposite parties unilate'rally stated in the

said letter that they had discharged all their obligotions under the

agreement. Even if we assume on the basis of the said printed statement
that having accepted possession, the complainant cannot claim that the

opposite parties had not discharged all their obligotions under the
agreement, the said discharge in our opinion would not extend to payment
of interest for the delay period, though it would cover" handing over of
possessron of the apartment in terms of the agreement between the
parties. In fact, the case of the complainanC as articulated by his counsel is
that the complainant had no option but to accept the ,lossession on the
terms contained in the letter dated 23.L2.20L1, since any protest by him or
refusal to accept possession would have further delayed the receiving of the
possession despite payment havihg been already made to the opposite
parties except to the extent of k. 8,86,736/-. Therefore, in our view the
aforesaid letter dated 23.12.2011 does not preclude the complainantfrom
exercising his right to claim compensation for the deficiency on the part of
the opposite parties in rendering services to him by dela-ying possession of
the opartment, without any justification condonable uncter the agreement
between the parties."

24. The said view was later reaffirmed by the Hon'ble NCDRC in case titled

as Vivek Maheshwari Vs. Emaar MGF Land Ltd. (Consumer case no.

1039 of 2OL6 dated 26.04.2019) wherein it was ollserved as under:

"7, It would thus be seen that the complainants while taking possession
in terms of the above referred printed handover letter of the 0P, can,
at best, be said to have discharged the OP of its liabilities and

Complaint no. 3407 of 2020
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obltigations as enumerated in the agreement. However, this hand over
letter, in my opinion, does not come in the way of the complainants
seeking compensation from this Commission under section
14(1)(d) of the Consumer' Protection Act for the delay in delivery of
possessron. The said delay amounting to a deficiency in the services
offe,red by the 0P to the complainants. The right to seek
contpensation for the deficiency in the service wes never given up by
the complainants. Moreover, the Consumer Complaint was also
pending before this Commrssion at the time the unit was handed over
to the complainants. Therefore, the complainants. in my view. cannot
be :;aid to have relinquished their legal right to claim compensation

frpfi the OP mgreLv beca,use the basis of the unit has been taken b),

[hem in terms of printed,hand over lettef and the Sale Deed hos also
been got executed b)t them in thei.r favour."

25. Therefore, the authority is of the view that the aforesaid unit handover

letter dated 31.10.2018 does not preclude the complainant from

exercising his right to claim delay possession charges as per the

26.

provisions of the Act.

F.lV Whether the execution of the conveyance deed extinguishes the
right of the allottee to claim delay possession charges?

The respondent submitted that the complainant had executed a

conveyance deed dated 28.1,1,.2AL8 and therefore, the transaction

between the complainant and the respondent has been concluded and

no right or liability can be asserted by respondent or the complainant

against the other. Therefore, the complainant is estopped from claiming
I

any interesl. in the facts and circumstances of the case. The present

complaint is nothing but a gross misuse of process of law.

It is importernt to look at the definition of the term 'deed' itself in order

to understand the extent of the relationship between an allottee and

promoter. A deed is a written document or an instrument that is sealed,

27.
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signed and delivered by all the parties to the contract [buyer and seller).

It is a contractual document that includes legally valid terms and is

enforceable in a court of law. It is mandatory that a. deed should be in

writing, and both the parties involved must sign the document. Thus, a

conveyance deed is essentially one wherein the seller transfers all rights

to legally own, keep and enjoy a particular asset, imn:Lovable or movable.

In this case, the asset under consideration is immovable property. On

signing a conveyance deed, the original owner trans;fers all legal rights

over the property in question to the buyer, against a valid consideration

(usually monetary). Therefore, a 'conveyance deed' or 'sale deed'

implies that the seller signs a document stating that all authority and

ownership of the property in question has been transferred to the buyer.

28. From the above, it is clear that on execution of a sale/ conveyance deed,

only the title and interests in the said immovable property (herein the

allotted unit) is transferred. However, the conveyernce deed does not

mark an end to the liabilities of a promoter since various sections of the

Act provide for continuing liability and obligations of a promoter who

may not under the garb of such contentions be able to avoid its

responsibility. The relevant clauses of section lt1 of the Act are

reproduced hereunder:

"77. Functions and duties of promoter

ft) fhe promoter shall-
(a) be responsible for all obligations, re:sponsibilities and

functions under the provisions of this At:t or the rules and

Complaint no.3407 of 2020
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regulations made thereunder or to the allottees as per the
agreementfor sale, or to the association of allottees, as the
case may be, till the conveyance of all the apartments,
plots or buildings, as the case may be, to the allottees, or
the common oreos to the association of allottees or the
competent authority, as the case may be,

Provided that the responsibility of the promctter,
with respect to the structural defect or any other delect

for such period as is referred to in sub-section (3) of
section L4, shall continue even after the conveyance deed
of all the aparcments. plots or building$. as the case may
be, to the allottees are executed.

(d) be responsible for providing and maintaining the
essential servi1es, on reasonable charges, till the taking
over of the maintenance of the project b-v the assoc,iation
of the allottees:"

(emphasis supplied)

"74. Adherence to sanctioned plans and project specifications by the
promoter-

(3) In c'ase any structural defect or ony other defect in workmanship,
quttlity or provision of services or any other obligations of the
prctmoter as per the agreement for sale relating to such development
is L,rought to the notice of the promoter within a period of five )tears
[yghe allotteefrom the date of hQnding over possession, it shall be the
dullt of the promoter to reQtW suqh defects without further charge.
wi!'hin thirbt dqts, and in the event of promoter's failure to rectW
gu1'h defects within such tirne; the aggrieved allottees shall be entitled
to receive appropriate compensation in the ma.nner as provided
under this Act.........................." (emphasis supplied)

29. This view is affirmed by the Hon'ble NCDRC in case titled as Vivek

Maheshwari Vs. Emaar MGF Land Ltd. (Consumer case no. 1039 of

2OL6 dated, 26.04.2019) wherein it was observed as under:

It trtould thus be seen that the complainants while taking possession

in terms of the above referred printed handover letter of the 0P, cQn,

at best, be said to have discharged the OP of its liabilities and

obligotions qs enumerated in the agreement. However, this hand over

letter, in my opinion, does not come in the way of the complainants
see*ing compensation from this Commission under section

14(1)(d) of the Consumer Protection Act for the delay in delivery of
po.ssession. The said delay amounting to a deficiency in the services
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offered by the 0P to the complainants. The right to seek

compensation for the deficiency in the service was never given up by

the complainants. Ivloreover, the Consumer Conrplaint wos also

pending before this Commission at the time the unitwas handed over

to the complainants. Therefore, the complainants. irt m)t view. cannot
be said to have relinquished their legal right to claim compensation

from the 0P merebt because the basis of the unit hgs been taken b)t

them in terms of printed hand over letter and the S,qle D99d-hgs-qls9-

been got executed bt them in their favour.

B. ......The relationship of consumer and service proviaieLdpes-npfJpne
to an end on execution of the Sale Deed irt favour of the

complainants............" (emphasis supplied)

30" From above, it can be said that taking over the possession and thereafter

execution of the conveyance deed,can best be terrned as respondent

having discharged its liabilities as per the buyer's apJreement and upon

taking possession, and/or executing conveyance deerd, the complainant

never gave up his statutory right to seek delayed possession charges as

per the provisions of the said Act. Also, the same view has been upheld

by the Hon'ble Supreme Court in case titled as Wg. Crlr. Arifur Rahman

Khan and Aleya Sultana and Ors. Vs. DLF Southern Homes Pvt. Ltd.

(now Known as BEGUR OMR Homes Pvt. Ltd.) and Ors. (Civil appeal

no.6239 of 20L9) dated 24.08,2020, the relevant paras of dictum are

reproduced herein below:

"34 The developer has not disputed these communicati,ons. Though these

are four communications issued by the developer, the appellants
submitted that they are not isolated aberrations but fit into a pattern.
The developer does not state that it was willing to offer the flat
purchasers possession of their flats and the right to execute
conveyance of the flats while reserving their claim for compensation

for deloy. 0n the controry, the tenor of the communications indicates
that while executing the Drcds of Conveyance, the flat buyers were
informed that no form of protest or reservation would be acceptable.
The flat buyers were essentially presented with a,n unfair choice of

Complaint no.3407 of 2020
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either retaining their right to pursue their claims (in which event they
wo,uld not get possession or title in the meantime) or to forsake the
clo,ims in order to perfect their title to the flats for which they had paid
valuable consideration. ln this backdrop, the simple question which
we need to address is whether a flat buyer who seeks to espouse a
cla,im against the developer for delayed possession con as o

cortsequence of doing so he compelled to defer the right to obtain a

conveyance to perfect their title. It would, in our view, be manifestly
unreasonable to expect that in order td pursue o claim for
cor,,tpensation for delayed handing over of possession, the purchaser
must indefinitely defer obtaining a conveyance of the premises
purchased or, if they seek to obtain a Deed of Conveyance to forsake
the right to claim compensation. This basically is a position which the
NC.DRC has espoused. We cannot countenonce that view.

35. Thtz flat purchasers investeid hard earned money. lt is only reasonable
to presume that the next logical step is for the purchaser to perfect
the title to the premises which have been allotted under the terms of
the ABA. But the submission of the developer is that the purchaser

for.sakes the remedy before the consumer forum by seeking a Deed of
Conveyonce. To accept such a construction would lead to an absurd
consequence of requiring the purchaser either to abandon a just claim
as a condition for obtaining the conveyance or to indefinitely delay
the execution of the Deed of Conveyance pending protracted
consumer Iitigation."

31. It is observed that all the agreements/ documents signed by the allottee

reveals stark incongruities between the remedies available to both the

parties. In most of the cases these documents and contracts are ex-facie

one sided, unfair and unreasonable whether the plea has been taken by

the allottee while filing its complaint that the documents were signed

under duress or not. The right of the allottee to claim delayed possession

charges shall not be abrogated simply for the said reason.

32. The allottees have invested their hard-earned money which there is no

doubt that the promoter has been enjoying benefits of and the next step

is to get therir title perfected by executing a conveyance deed which is
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the statutory right of the allottee. Also, the obligation of the developer -

promoter does not end with the execution of a con'r'eyance deed. The

essence and purpose of the Act was to curb the menace created by the

developer/promoter and safeguard the interests of the allottees by

protecting them from being exploited by the dominant position of the

developer which he thrusts on the innocent allottees. Therefore, in

furtherance to the Hon'ble Apex iourt judgement anrl the law laid down

in the Wg. Cdr. Arifur Rahman (supra), this authority holds that even

after execution of the Conveyance deed, the comJllainant cannot be

precluded from his right to seek delay possession charges from the

respondent-promoter.

Findings on the reliefs sought by the complainant

G.l Delay possession charges

Relief sought by the complainant: Direct the respondent to pay

interest at the applicable rate on account of delay in offering possession

on amount paid by the complainant from the date of payment till the

date of delivery of possession.

In the present complaint, the complainant intends to continue with the

project and is seeking delay possession charges as provided under the

proviso to section 1B(1) of the Act, section 1B(1) pro''riso reads as under.

"Section 78: - Return of amount and compensation

1B(1). If the promoterfails to complete or is unable to giv.e possession of an

opartment, plot, or building, -

G.

33.

34.
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Provided that where an allottee does not intend to withdraw from
the project, he shall be paid, by the promoter, interestfor every month
of delay, till the handing ever of the possession, at such rate as may
be ,orescribed,"

35. Clause 13[a) of the buyer's agreement provides for time period for

handing over of possession and is reproduced below:

,.13. 
POSSESSION

(a) Tirne of handing over the possession
Subject to terms of this clause and subject to the Allottee(s) having
cornplied with atl the terms and conditions of this Agreement, and not
being in default under any of the provisions of this Agreement and
cornpliance with all provisions, formolities, documentation etc., os
prescribed by the Company, the Company proposes to hand over the
possession of the Independent Floor within 27 months from the date
execution of this Agreement. The Allottee(s) agrees and understonds that
the' Company shall be entitled to a grace period of 3 months, for applying
and obtaining the occupation certificate in respect of the lndependent
Floor and/or the Project."

36. At the outset, it is relevant to comment on the preset possession clause

of the agreement wherein the possession has been subjected to all kinds

of terms and conditions of this agreement, and the complainant not

being in default under any provisions of this agreement and compliance

with all prorrisions, formalities and documentation as prescribed by the

promoter. 'fhe drafting of this clause and incorporation of such

conditions elre not only vague and uncertain but so heavily loaded in

favour of the promoter and against the allottee that even a single default

by the allottee in fulfilling formalities and documentations etc. as

prescribed by the promoter may make the possession clause irrelevant

for the purpose of allottee and the commitment time period for handing

over possession loses its meaning. The incorporation of such clause in
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the buyer's agreement by the promoter is just to evade the liability

towards timely delivery of subject unit and to deprive the allottee of his

right accruing after delay in possession. This is just to comment as to

how the builder has misused his dominant positiort and drafted such

mischievous clause in the agreement and the allottee is left with no

option but to sign on the dotted lines.

37. Admissibility of grace period: The promoter has proposed to hand

over the possession of the said Unit within 27 (Twetnty-Seven) months

from the date of execution of ag,reement and it is further provided in

agreement that promoter shall be entitled to a grace period of 3 months

fo r ap p lyi ng and obtaining co mp Ietion certi ficate/ocr:upation certificate

in respect of said unit. The date of execution of agreement is 08.11,.2010

as per the agreement. The period of 27 months expired on 08.02.201,3.

As a matter of fact, the promoter has not appliedl to the concerned

authority for obtaining occupation certificate within the time limit

prescribed by the promoter in the buyer's agreement. As per the settled

law one cannot be allowed to take advantage c,f his own wrong.

Accordingly, the grace period of 3-month cannot be allowed to the

promoter.

38. Admissibility of delay possession charges at prescribed rate of

interest: The complainant is seeking delay posses:sion charges at the

applicable rate. Proviso to section 18 provides that[ where an allottee

does not intend to withdraw from the project, he slhall be paid, by the
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promoter, interest for every month of delay, till the handing over of

possession, at such rate as may be prescribed and it has been prescribed

under rule L5 of the rules. Rule 15 has been reproduced as under:

Rule 75" Prescribed rate of interest- [Proviso to section 72, section 78
and sub-section (4) and subsection (7) of section 791
(1) Fctr the purpose of proviso to section L2; section 1.8; and sub-

sections (4) and (7) of section 19, the "interest at the rate
prescribed" shall be the State Bank of lndia highest marginal cost
of lending rate +2 o/0. :

Provided that in cose.the Stqte Bank of India marginal cost of
lending rate (MCLR) is not in use, it shall be replaced by such
benchmark lending rateswhich the State Bank of India may fix from
time to time for lending to the general public.

39. The legislature in its wisdom in the subordinate legislation under the

rule 15 of the rules has determined the prescribed rate of interest, The

rate of interest so determined by the legislature, is reasonable and if the

said rule is followed to award the interest, it will ensure uniform

practice in all the cases.

40. Taking the case from another angle, the complainant-allottee was

entitled to the delayed possession charges/interest only at the rate of

Rs.10/- per sq. ft. per month of super area as per clause 15(a) of the

buyer's agr€lement for the period of such delay; whereas, as per clause

1,2 of the buyer's agreement, the promoter was entitled to interest @

240/o per annum compounded monthly/quarterly at the time of every

succeeding instalment for the delayed payments. The functions of the

authority are to safeguard the interest of the aggrieved person, may be

the allottee or the promoter. The rights of the parties are to be balanced
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and must be equitable. The promoter cannot be allowed to take undue

advantage of his dominate position and to exploit the needs of the home

buyers. This authority is duty bound to take into consideration the

legislative intent i.e., to protect the interest of the consumers/allottees

in the real estate sector. The clauses of the buyer's ilgreement entered

into between the parties are one-sided, unfair and unreasonable with

respect to the grant of interest for delayed possession. There are various

other clauses in the buyer's agreernent which give s'weeping powers to

the promoter to cancel the allotment and forfeit the amount paid. Thus,

the terms and conditions of the buyer's agreement are ex-facie one-

sided, unfair and unreasonable, and the same shall crlnstitute the unfair

trade practice on the part of the promoter. These types of discriminatory

terms and conditions of the buyer's agreement will not be final and

binding

41. Consequently, as per website of the State B;ank of India i.e.,

https://sbi.co.in, the marginal cost of lending rate (in short, MCLRJ as

on date i.e., 22.07.2021 is 7.300/o. Accordingly, the prescribed rate of

interest will be marginal cost of lending rate +20/o i.e.,9.300/0.

42. The definition of term 'interest' as defined under section Z(za) of the Act

provides that the rate of interest chargeable from the allottee by the

promoter, in case of default, shall be equal to the rate of interest which

the promoter shall be liable to pay the allottee, in case of default. The

relevant section is reproduced below:
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(i)

(ii)

"(za) "int,erest" meens the rates of interest payable by the promoter or the
allottee, crs the case may be.

Explanatton. -For the purpose of this clause-

Complaint no.3407 of 2020

the rate of interest chargeable from the allottee by the promoter, in
case of default, shall be equal to the rate of interest which the
promoter shall be liable to pay the allottee, in case of default;
the interest payable by the promoter to the allottee shall be from
the date the promoter received the omount or any part thereof till
the date the amount or part thereof and interest thereon is
re,funded, and the interest payable by the allottee to the promoter
shall be from the date the allottee defaults in payment to the
promoter till the date it is paid;"

43. Therefbre, interest on the delay payments from the complainant shall be

charged at the prescribed rate i.e.,9.30o/o by the respondent/promoter

which is the same as is being granted to the complainant in case of

delayed possession charges.

44. On consideration of the documents available on record and submissions

made by the parties regarding conravention as per provisions of the

Act, the authority is satisfied that the respondent is in contravention of

the section lL1(4)[a) of the Act by not handing over possession by the

due date as per the agreement. By virtue of clause 13(a) of the buyer's

agreement executed between the parties on 08.11.20t0, possession of

the said unit was to be delivered within a period of 27 months from the

date of execlltion of agreement. As far as grace period is concerned, the

same is disallowed for the reasons stated above. Therefore, the due date

of handing over possession comes out to be 08.02.2013.In the present

case, the complainant was offered possession by the respondent on

03.08.2018. Subsequently, the complainant had taken possession of the
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said unit vide unit handover letter dated 31,.1,0.2018 and thereafter

conveyance deed was executed between the parties on 28.1,1,.2018. The

authority is of the considered view that there is delay on the part of the

respondent to offer physical possession of the allotted unit to the

complainant as per the terms and conditions of the buyer's agreement

dated 08.11.2010 executed between the parties.

45. Section 19(10) of the Act obligates the allottee to take possession of the

subject unit within 2 months from the date of receipt of occupation

certificate. In the present complaint, the occupation certificate was

granted by the competent authority on 30.05.2018. However, the

respondent offered the possession of the unit in question to the

complainant only on 03.08.2018. So, it can be said ttrat the complainant

came to know about the occupation certificate only upon the date of

offer of possession. Therefore, in the interest of natural justice, he

should be given 2 months' time from the date of offer of possession.

These 2 months' of reasonable time is being given to the complainant

keeping in mind that even after intimation of possession practically he

has to arrange a lot of logistics and requisite docunnents including but

not limited to inspection of the completely finished unit but this is

subject to that the unit being handed over at the time of taking

possession is in habitable condition. It is further clarified that the delay

possession charges shall be payable from the due date of possession i.e.
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08.02.2013 till the expiry of 2 months from the date of offer of

possession (03.08.2018) which comes out to be 03.10.2018.

Accordingly, the non-compliance of the mandate contained in section

1,1,(4)(a) read with section 18(1) of the Act on the part of the respondent

is established. As such the complainant is entitled to delay possession

charges at prescribed rate of the interest @ 9.30 o/op.a. w.e.f. 08.02.2013

till 03"10.2018 as per provisions of section tB(1) of the Act read with

rule 15 of the Rules.

Directions of the authority

Hence, the authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of

obligations r:ast upon the promoter as per the function entrusted to the

authority under section 3 (fl:

i. The respondent is directed to pay the interest at the prescribed rate

i.e. 9.30 o/oper annum for every month of delay on the amount paid

by the r:omplainant from due date of possession i.e. 08.02.2013 till

03.10.2018 i.e. expiry of 2 months from the date of offer of

possess;ion (03.08.2018). The arrears of interest accrued so far

shall be paid to the complainant within 90 days from the date of

this order as per rule 16[2) of the rules"

ii. The re:;pondent shall not charge anything from the complainant

which is not the part of the buyer's agreement. The respondent is

also not entitled to claim holding charges from the
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complainant/allottee at any point of time even after being part of

the builder buyer's agreement as per law srettled by hon'ble

Supreme Court in civil appeal nos. 3864-3889/2020 decided on

14.L2.2020.

Complaint stands disposed of.

File be consigned to registry.
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