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ORDER

1.. ThepresentcomplaintdatedLs,0l,.2020hasbeenfiledbythe

complainant/allottee in Form cRA under section 31 of the Real

Estate (Regulation and DevelopmentJ Act' 2016 fin short' the

ActJreadwithrule28oftheHaryanaRelalEstatefRegulation

and Development) Rules, 2077 [in short' the Rules) for
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Complaint No. 2 00 of 2020

violation of section Lr(4)(a) of the Act wherein it is inter alia

prescribed that the promoter shall be responsible for all

obligations, responsibilities and functions to the allottee as per

the agreement for sale executed inter se them.

Since, the buyer's agreement has been executed on zz.1,z.zorc

i.e. prior to the commencement of the Act ibid, therefore, the

penal proceerdings cannot be initiated retrospectively. Hence,

the authoritl,5ur decided to treat the present complaint as an

application frrr non-compliance of statutory obligation on part

of the promoter/respondent in terms of section 34(q of the

Act ibid.

Project and unit related details

The particulars of the project, the details of sale consideration,

the amount p;aid by the comprainant, date of proposed handing

over the possession, deray period, if any, have been detaired in

the following tabular form:

Information
me and location Palm Hills, Sector 77,

Gurugram.
'ea 29.34 acres

the project Gloup housing colony

nse no. and validity aJ 55 of 2009 dated
31.08.2009 (For 24.4 acres)
Valid/renewed up to
30.08.2024

b) 62 of Z0I3 dared
05.08.2013 (For 4.87 acres)
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Valid/renewed up to
04.08.2019

5. Name of licensee Robin Soltware Pw. Ltd. and

another C/o Emaar MGF Land

Ltd.

6. HRERA registered/ not

registered

Registered vide no. 256 of
ZO17 dated 03.10.2017 for
45425.8'7 sq. mtrs,
02.to.20227. HRERA registration valid up

to

B. Occupation certificate

received on

24.1"2.2019

fPage L4'3 of reply]

9. Provisional allotment letter
dated

30.04.20 t0

[Page 12 of complaint]

Pi+'-ag-otoi, 1" floor, building
no.69

[Page 19 of complaint]

10. Unit no.

11. Unit measuring 1950 sq. ft.

1.2. Date of execution of buYer's

agreement
22.12.20t0
[Page L6 of complaint]

l,3. Payment plan Construction linked PaYment
plan

[Page 47 of complaint]

14. Total consideration as Per
statement of account dated
27.A3.2020 at page 1L6 of
reply

Rs.92,5 L,773 / -

15. Total amount Paid bY the

complainant as Per statement
of account dated 27.03.2020
at pase 11,7 of replY

Rs.85,16 345/-

t6. Date of start of construction
as per statement of account
dated 27 .03.2A20 at Page 116

of reply

22.05.2011.
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Complaint No, 200 of 202A

Due date of delivery of
posses;sion as per clause
11[a) of the said agreement
i.e. 33 months from the date of
start of construction plus
grace period of 3 months for
applying and obtaining the
CC/OC in respect of the unit
and/or the project.

[Page i30 of complaint]

Date of offer of possession to
the complainant

Delay in handing over
possession till 09.03.2020 i.e,
date of olfer of possession
09.01.2020J + 2 months

Facts of the complaint

The complainant has made following submissions in the

complaint;

i. That in the year 20L0, the representatives of the

respondent approached the complainant and presented a

rosy picture of the project in question and assured timely

delivery of the possession of the project in question. on

the basir; of the assurances as given by the representative

of the ;respondent, the complainant approached the

respond ent and submitted application form dated

09.03.2010 for booking of an apartment in the project in

question.

ii. That the' respondent company issued allotment letter

dated 30'.04.2010 of the apartment no. pH4-69-0101 in

22.02.2014

[Note: Grace period is not
includedl

09.01.202A

[Page 146 of reply]

6 years 16 days
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the name of the complainant. Thereafter, the buyer's

agreement was duly executed between the complainant

and the respondent on 22.72.2A1'0 and according to

clause 11 (a) of the buyer's agreement dated 22'1,2.2010,

the respondent was liable to deliver the possession of the

unit within a period of 33 months frorn the date of start of

construction and a grace period of 3 nronths. Accordingly,

the due date of possession comes out to be 22'12'2A1.4

inclusive of grace period. However, the respondent has

failed to fulfil its liability under clause 11[a) of the buyer's

agreement and section 11[ )(a) of the Act'

iii, That the respondent has failed to abicle all the obligations

of him stated orally and under the buy'er's agreement duly

executed between both the present parties. That the

complainant had already paid Rs.8A,,99,687 /- out of the

total sale consideration of Rs. 86,79,000/- as and when

demanded by the respondent. Hence, this complaint'

Relief sought bY the comPlainant

The complainant has filed the present cc,mpliant for seeking

following reliefs:

i. Direct the respondent to pay delay possession charges at

the prescribed rate of interest to the complainant for the

C.

5.

Complaint No.200 of 2020
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D.

7.

period,of delay in delivery of the possession of the booked

unit.

ii. Any other relief which this hon'ble authority deems fit

and prc,per.

6. 0n the date of hearing, the authority explained to the

respondentT'promoter about the contravention as alleged to

have been committed in relation to section 11[a)[a) of the Act

to plead guilty or not to plead guilty.

Reply by the respondent

The respondent has raised certain preliminary objections and

has contesterl the present complaint on the folrowing grounds:

i. That the complainant has filed the present complaint

seeking, inter alia, interest and compensation for alleged

delay in delivering possession of the apartment booked

by them. The complaints pertaining to compensation and

interest are to be decided by the adjudicating officer

under serction 7L of the act read with rule 29 of the rules

and not by this hon'ble authority. The present complaint

is liable to be dismissed on this ground alone.

ii. That ther present complaint is based on an erroneous

interpretation of the provisions of the Act as well as an

incorrect understanding of the terms and conditions of

the buyer's agreement dated ZZ.LZ.ZAfi. That the
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provisions of the Act are not retrosper:tive in nature. The

provisions of the Act cannot undo or rnodify the terms of

an agreement duly executed prior to c,cming into effect of

the Act. The provisions of the Act relied upon by the

complainant for seeking interest cannot be called in to aid

in derogation and in negation of ther provisions of the

buyer's agreement. The complainant cannot claim any

relief which is not contemplated under the provisions of

the buyer's agreement. Assuming, vuithout in manner

admitting any delay on the part of the respondent in

delivering possession, it is submitted that the interest for

the alleged delay demanded by the complainant is beyond

the scope of the buyer's agreement' The complainant

cannot demand any interest or comprlnsation beyond or

contrary to the agreed terms and conditions between the

Complaint No. 20A of 202A

parties.
;ji ,ir:, i,i n l,i I

That apartment bearing no. PH4-69-'0101, admeasuring

1950 sq. ft. approx. of super area, was provisionally

allotted to the complainant vide allotment letter dated

11".05.2010. Thereafter, buyer's agreement was executed

between the parties on22.72.2010.

That the complainant is not an "allotl-ee" but an investor

who has booked the apartment in question as a

ilt.

iv.
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speculative investment in order to earn rental income/

profit from its resale. The apartment in question has been

bookecl by the complainant as speculative investment and

not for the purpose of self-use as a residence.

That the complainant had agreed and undertaken to make

payme,nt of sale consideration in accordance with the

paymer:rt plan but failed to do so. Consequently, the

respondent was constrained to issue demand notices and

reminders for payment to the complainant. Statement of'

account[ dated 27.03.2020 reflects the payments made by

the co.mplainant and the delayed payment interest

accruecl thereon as on 27.03.2A20.

That b,4 Ietters dated 3.03.20IT and lZ.0T.Z0lB, the

complainant was informed that the site plan approved

earlier for the project, was proposed to be revised.

Accordingly, suggestions/objections against the

propose d revision were invited by the respondents as per

the requirements of the Town and country planning

Department, Haryana. In the meanwhile, the project was

registered under the provisions of the Act. vide number

HRERA-6a6/2017 /1.248 dated 03,10.20 1,T.rtis pertinent

to mention herein that the registration of the project is

valid up till 02.1'0.2022. In other words, the respondent is

vi,
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required to complete the construction of the apartment in

question and offer possession of the same to the

complainant on or before 02.10.2(122 or within the

extended period of registration, if any. However, the

respondent has already completed construction of the

apartment and offered possession to the complainant on

09.01.2024.

vii. That in terms of clause 11 read wit.h clause 27 of the

buyer's agreement, subject to timely compliance of the

provisions of the buyer's agreement by the allottees, and

subject to delay for reasons beyond the control of the

respondent, possession of the apart.ment in question is

proposed to be handed over within a period of 33 months

from the date of start of construction, with grace period

of 3 months for applying/obtaining the occupation

certificate from the competent authorities.

viii. That clause 1.2(b) of the buyer's agreement provides that

time shall be the essence with regard to the allottee's

obligation to pay the total consideration as provided in

the payment plan, along with other payments, on or

before the due date or as demanded by the respondent.

Failure to make timely payment of demanded amounts

shall attract interest @ 240/o per annum' Clause 1'2(h) of
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the agreement provides that in the event of the failure of

the allottee to comply with the terms and conditions of

the bu'yer's agreement or failure to execute the same

within 30 days of its receipt by the allottee, the

responrlent shall have the right to forfeit the earnest

money frepresenting 15o/o of the total consideration,

clause .t3 of the buyer's agreement deals with payment of

compensation in case of delay in offering possession.

clause lL3(c) provides that compensation shall be payable

only if the allottees have not breached the terms and

conditions of the buyer's agreement or defaulted in

payment as per the schedule of payment. Clause 13(d) of

the buy'er's agreement provides that in case of delay in

handing over of possession due to delay or nonreceipt of

the occrlpation certificate, completion certificate and/or

any other permission/sanction from the competent

authorit.ies, in such case no compensation shall be

payable to the allottees.

ix. That the respondent submitted that the project has got

delayed r)n account of folrowing reasons which werefare

beyond the power and contror of the responde nt. Firstry,

the Nati'nal Building code was revised in the year 2016

and in tr3rrrs of the same, ail high-rise buirdings [i.e.

Complaint No. 200 of 2020
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buildings having area of less than 500 sq. mtrs. and

above), irrespective of area of each floor, are now

required to have two staircases. Everntually, so as not to

cause any further delay in the projer:t and so as to avoid

jeopardizing the safety of the occupants of the buildings

in question including the building in'which the apartment

in question is situated, the respondent had taken a

decision to go ahead and construct lhe second staircase

and the respondent has succee,led in completing

construction of the apartment in question and the

occupation certificate in respect thereof has been

received on 24.72.2019. Thereafter, possession of the

apartment has been offered to the complainant vide offer

of possession letter dated A9.01.',2020. Secondly, the

respondent had to engage the services of Mitra Guha, a

reputed contractor in real estate, 16' provide multi-level

car parking in the project. The sairl contractor started

raising certain false and frivolous issues with the

respondent due to which the contractor slowed down the

progress of work at site. Any lack of performance from a

reputed cannot be attributed to thr: respondent as the

same was beyond its control.

CompJaint No. 200 of 2A20
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That der;pite all the adversities faced by the respondent,

the respondent has succeeded in completing construction

of the apartment in question and the occupation

certificate in respect thereof has been received on

24.12.2019. Thereafter, possession of the apartment has

been offered to the complainant vide offer of possession

letter dated A9.01,.2020. The complainant has been called

upon to make payment of balance sale consideration and

complete necessary formalities so as to enable the

respondent to hand over possession of the apartment to

the complainant.

That se,reral allottees, including the complainant had

defaulted in timely remittance of payment of installments

which v/as an essential, crucial and an indispensable

requirennent for conceptualization and development of

the project in question. Furthermore, when the proposed

allottees default in their payments as per schedule agreed

upon, thr: failure has a cascading effect on the operations

and the cost for proper execution ofthe project increases

exponentially whereas enormous business losses befall

upon the'respondent, The respondent, despite default of

several allottees, has diligently and earnestly pursued the

developnnent of the project in question and has

xi.
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constructed the project in question as expeditiously as

possible. Therefore, there is no default or lapse on the

part of the respondent and there in no equity in favour of

the complainant. It is evident from the entire sequence of

events, that no illegality can be attributed to the

responclent. The allegations levelled by the complainant

are totally baseless. Thus, it is most respectfully

submitted that the present complerint deserves to be

dismissed at the very threshold.

The complainant has filed written arguments on 24'09.2024

wherein the complainant has reiterated the facts of the

complaint. Copies of all the relevant docunlents have been filed

and placed on the record. Their authentic:ity is not in dispute.

Hence, the r:omplaint can be decided ott the basis of these

undisputed documents. The authority, oD the basis of

information, explanation, other submissions made, and the

documents filed by both the parties, is of considered view that

there is no need of further hearing in the r:omplaint.

furisdiction of the authoritY

The prelinainary objections raised t,y the respondent

regarding jurisdiction of the authority to entertain the present

complaint stands rejected. The authority observed that it has

E.

9.

Complaint No. 200 of 2020
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territorial asr well as subject matter juriscliction to adjudicate

the present r:omplaint for the reasons givern below:

E.I Territorialjurisdiction

10. As per notilication no. 1/92/ZAL7-lTCt, dated L4.lZ.Z0L7

issued by Town and country Planning Department, Haryana

the jurisdiction of Real Estate Regulatory l,uthority, Gurugram

shall be entire Gurugram District for all purpose with offices

situated in (3urugram. In the present case, the project in

question is s;ituated within the planning area of Gurugram

District, therefore this authority has complete territorial

jurisdiction t,r deal with the present complaint.

E.II Subiect-rnatter iurisdiction

1,L. The authority has complete jurisdiction to decide the

complaint regarding non-compliance of obligations by the

promoter as per provisions of section 11(aJ[a) of the Act

Ieaving aside compensation which is to be decided by the

adjudicating officer if pursued by the complainants at a later

stage.

F. Findings on the objections raised by the respondent

F.I obiectio. regarding iurisdiction o.f authority w.r.t.
buyer's agreement executed prior to coming into force of
the Act

12. The respondent contended that authority is deprived of the

jurisdiction tc, go into the interpretation of, or rights of the

parties inter-se in accordance with the hruyer,s agreement
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executed between the parties and no agreement for sale as

referred to under the provisions of the Act or the said rules has

been executed inter se parties. The respondent further

submitted that the provisions of the Act are not retrospective

in nature andl the provisions of the Act cannot undo or modify

the terms of buyer's agreement duly executed prior to coming

into effect of the Act.

13. The authority is of the view that the Act nor,rrhere provides, nor

can be so construed, that all previous agreements will be re-

written after coming into force of the .Act. Therefore, the

provisions of the Act, rules and agreement have to be read and

interpreted harmoniously. However, if the Act has provided

for dealing ,with certain specific provisions/situation in a

specific/particular manner, then that situation will be dealt

with in accordance with the Act and the rules after the date of

coming into force of the Act and the rules. Numerous

provisions of the Act save the provisions; of the agreements

made betweeln the buyers and sellers. The said contention has

been upheld in the landmark judgment of lrleelkamal Realtors

Suburban PvL Ltd. Vs. llN and others. (W.P 2737 af 2017)

which provides as under:

"1.1.9. IJnd,zr the provisions of Section L9, the delay in handing

over the possession would be counted from the date

merltionedintheagreementforsaleenteredintobythe
promoterandtheallotteepriortoitsregistrationunder

Page 15 of30
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RIiRA. Under the provisions of RERA, the promoter is
given a facility to revise the date of cctmpletion of project
and declare the same under section 4. The RERA doei not
co,ntemplate rewriting of contract between the flat
purchaser and the promoter.....

122, we have already discussed that above .stated provisions of
the RERA are not retrospective in noture. They may to
some extent be having a retroactive ctr quasi retroactive
eJfect but then on that ground the validity of the
pr.visions of RERA cannot be chailenged. The parriament
is competent enough to regisrate raw having retrospective
or retroactive effect. A law can be evetn framed to affect
subsisting / existing contractual ri,ghts between the
parties in the larger pubric interest. rA/e do not have any
doubt in our mind that the RERA has been framed in the
larlTer public interest after a thorough study and
discussion made at the highest leve,l by the Standing
cornmittee and select committee, wr\iih submitted its
detqiled reports."

terms and conditions af the agreement for sale the
allottee shall be entitled to the interest/detayed
possession chorges on the reasonable rate of interrit o,
provided in Rule L5 of the rules and one sidei, unfair and
unreasonable rate of compensation ntentioned in the
agreement for sale is liable to be ignored.,,

Comp,laint No, 200 of 2020

1,4' AIso, in appe'al no. 123 of 201,9 titled as Magic Eye Developer

Pvt. Ltd. vs. Ishwer singh Dahiya,in order dated 1T.1z.z0rg

the Haryana Real Estate Appellate Tribunal has observed-

"34. Thu:;, keeping in view our aforesaid discussion, we are of
the considered opinion that the provisions of the Act are
qua.si retroactive to some extent in operation and wttt be

tfgnsaction are still in the process af cornpletion. ttrnrc ii
case of delay in the offer/delivery of pos:session as per the

15. The agreemernts are sacrosanct save and except for the

provisions which have been abrogated by the Act itserf.

Further, it is noted that the builder-buyer agreements have

been executecl in the manner that there is no scope left to the
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allottee to negotiate any of the clauses contained therein.

Therefore, thre authority is of the view that the charges payable

under variours heads shall be payable as per the agreed terms

and conditions of the buyer's agreement subject to the

condition that the same are in accordance with the

plans/permirssions approved by the respective

departments/competent authorities ernd are not in

contravention of the Act and are not unreasonable or

exorbitant in nature.

F.II Obiectio,n regarding entitlement of DPC on ground of
complai nant being investor

76. The respondent submitted that the complainant is investor

and not consumer/allottee, thus, the complainant is not

entitled to the protection of the Act and thus, the present

complaint is not maintainable.

77. The authority observed that the Act is enacted to protect the

interest of consumers of the real estate sector. It is settled

principle of interpretation that preamble is an introduction of

a statute and states main aims and objects cf enacting a statute

but at the same time preamble cannot ber used to defeat the

enacting pror,zisions of the Act, Furthermore, it is pertinent to

note that under section 31 of the Act, any aggrieved person can

file a complaint against the promoter if the promoter

contravenes or violates any provisions of the Act or rules or

Complaint No,200 of 2020
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regulations made thereunder. upon careful perusal of all the

terms and conditions of the buyer's agr€)ement, it is reveared

that the conrplainant is an allottee/buyer, and he has paid total

price of Rs.i39,16,345/- to the promoter towards purchase of

the said unit in the project of the promoter. At this stage, it is

important t,r stress upon the definition of term allottee under

the Act, the same is reproduced below for ready reference:

"2(d) "albttee" in relation to a real estate project means the
person to whom a plol apartment or building, as the case
ma.y be, has been allotted, sold (whetiher as freehold or
leasehold) or otherwise transferred by' the promoter, and
includes the person who subsequent$t acquires the said
allrtment through sale, transfer or otherwise but does not
include a person to whom such plot, apartment or
building, as the case may be, is given on rent;,,

18. ln view of allove-mentioned definition of "allottee" as well as

all the terms and conditions of the buyer's agreement executed

between respondent and complainant, it is crystal clear that

the complainant is allottee as the subject unit was allotted to

them by the promoter. The concept of investor is not defined

or referred in the Act. As per the definition given under section

2 of the Act, there will be "promoter" and "allottee" and there

cannot be a party having a status of ',investor,,. The

Maharashtra Real Estate Appellate Tribunal in its order dated

29.01.2019 in appeal no. 0006000000010ss7 tirled as M/s

srushti sangam Developers pvt. Ltd. vs. sarvapriya Leasing

{P) Lts. And finr. has also herd that the concept of investor is
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not defined or referred in the Act. Thur;, the contention of

promoter that the complainant-allottee br:ing investors is not

entitled to protection of this Act stands reiected.

F.III Obiection regarding handing over possession as per
declarat.ion given under section 4(2Xl)(C) of RERA Act

19. The respondent submitted that authority has granted

02.10.2022 as the date of completion of the project and

therefore callse of action, if any, would accrue in favour of the

complainant to file a complaint for seek.ing any interest as

alleged if and only the respondent fails to offer possession of

the unit in question within the aforesaid time. Thus, the

complaint is liable to be dismissed on this ground alone.

Therefore, next question of determination is whether the

respondent is entitled to avail the time given to him by the

authority at the time of registering the project under section 3

& 4 of the Act.

It is now settled law that the provisions of the Act and the rules

are also applicable to ongoing project anrl the term ongoing

project has been defined in rule 2(1)[o) ol'the rules. The new

as well as the ongoing project are required to be registered

under section 3 and section 4 of the Act,

Section 4(2)(l)(C) of the Act requires that while applying for

registration of the real estate project, the promoter has to file

20.

2L,
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a declaration under section 4(2) 0) (C) of the Act and the same

is reproduced as under: -

Section 4: - Application for registration of real estate projects

(Z)The tr)romater shall enclose the following documents along with
the application referred to in sub-sec:tion (1), namely: -

(l): -o declaration, supported by an afJidavit, which shall be

signed by the promoter or ony person authorised by the
promoter, stating:

(C) the time period within which he undertakes to
complete the project or phase thereof, as the case

may be...."

22. The time period for handing over the possession is committed

by the builder as per the relevant clause of buyer's agreement

and the commitment of the promoter regarding handing over

of possession of the unit is taken accordingly. The new timeline

indicated in respect of ongoing project b), th" promoter while

making an application for registration of the project does not

change the commitment of the promoter to hand over the

possession by the due date as per the buyer's agreement. The

new timelin,e as indicated by the promotr-'r in the declaration

under section 4(2)tl)(c) is now the new timeline as indicated

by him for the completion of the projerct. Although, penal

proceedings shall not be initiated against the builder for not

meeting the committed due date of possession but now, if the

promoter faiils to complete the project in declared timeline,

then he is lliable for penal proceedings. The due date of

Complaint No.200 of 2020
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G.

23.

possession as per the agreement rem,ains unchanged and

promoter is liable for the consequences and obligations arising

out of failure in handing over possession by the due date as

committed by him in the apartment buyer agreement and he

is liable for the delayed possession charges as provided in

proviso to section 1B(1) of the Act. The same issue has been

dealt by hon'ble Bombay High Court in case titled as

Neelkamal Realtors Suburban Pvt. Ltd. and anr. vs Union of

India qnfl ors. and has observed as under:

"LL9. lJr,rder the provisions of Section 1"8, thtt delay in handing over

the possession would be counted from the date mentioned in

the agreement for sale entered into by the promoter and the

all'ottee prior to its registration under RERA. Under the

provisions of RERA, the promoter is given a facility to revise

th,e date of completion of proiect and declare the same under

Section 4. The RERA does not contemplate rewriting of
c o n t r ac t b e tw e e n t h e fl a t p u r c h a s e r ct n dJh-e-p.f.o m.elgl "' "

Findings otn the relief sought by the complainant

G.I Delay possession charges

Relief sought by the complainant: Direct the respondent to

pay delay possession charges atthe prescribed rate ofinterest

to the complainant for the period of delay in delivery of the

possession of the booked unit.

In the presr:nt complaint, the complainallt intends to continue

with the prroject and is seeking delay prossession charges as

provided under the proviso to section 1B[1J of the Act' Sec.

1B(1) proviso reads as under'

24.
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"Section 7B: - Ref:.trn of amount qnd compemsatian

1B(1). If t,he promoter fails to complete or ,is unable to give
possessian of an apartment, plot, or building, -

Prov,ided that where an allottee doe's not intend ta
withdraw from the project, he shall be paid, by the
pronloter, interest for every month ctf delay, till the
handi.ing over of the possession, at such rate as may be
presc'ribed."

25. As per clause 11(a) of the agreement provided for time period

for handing o\/er of possession and is reproduced below:
.,77. 

POSSESSION

(a) Time, of handing over the possession
subje'ct to terms of this clause and sub'ject to the Allottee(s)
havir,,g complied with all the terms ,nd conditions of this
Buye,"'s Agreement, and not being in default under any of the
provisions of this Buyer's Agreement and compliance with all
provisions, formalities, dacumentation etc. as prescribed by the
comp,any, the company prapases to hancr over the possession of
the utzitwithin 33 monthsfrom the date of start of canstruction,
subje,:t to timely compliance of the pro,visions of the Buyer,s
Agree,ment by the Allottee. The AIl,ottee(s) agrees and
understands that the company shall be entitled to a grace
period of 3 months, for applying and obtaining the compretion
certif igq\s/sccupation certificate in respect of the tJ nit and/or
the Project."

26. At the outset., it is relevant to comment on the preset

possession clause of the agreement wherein the possession

has been subjected to all kinds of terms and conditions of this

agreement, antl the complainant not being in default under any

provisions of this agreement and compliance with all

provisions, formalities and documentation as prescribed by

the promoter. 'fhe drafting of this clause and incorporation of

such conditions are not only vague and uncertain but so

Complaint No. 200 of 2A20
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heavily loaded in favour of the promoter and against the

allottee that even a single default by ther allottee in fulfilling

formalities and documentations etc. as prescribed by the

promoter may make the possession clause irrelevant for the

purpose of allottee and the commitmernt time period for

handing over possession loses its meanin,g. The incorporation

of such clause in the buyer's agreement by the promoter is just

to evade the liability towards timely delivery of subject unit

and to depri'ue the allottee of his right acr:ruing after delay in

possession. lt'his is just to comment as to how the builder has

misused his dominant position and drafte,d such mischievous

clause in the agreement and the allottee ir; Ieft with no option

but to sign on the dotted lines.

27. Adrnissibility of grace period: The prornoter has proposed

to hand over the possession of the said unit within 33 fthirty-

three) months from the date of start of construction and

further provided in agreement that promoter shall be entitled

to a grace period of 3 months for applying and obtaining

completion cr:rtificate/occupation certificaLte in respect of said

unit. The date of start of construction is 22.05.2011 as per

statement of account dated 27.A3.2020. The period of 33

months expired on 22.02.2A7+. As a naatter of fact, the

promoter has not applied to the concerned authority for
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obtaining completion certifi cate/ occupation certificate within

the time limit prescribed by the pronroter in the buyer's

agreement. As per the settled law one c:annot be allowed to

take advanlage of his own wrong. Accordingly, this grace

period of 3 months cannot be allowed to the promoter at this

stage.

Admissibilrity of delay possession charges at prescribed

rate of interest: The complainant is seek.ing delay possession

charges at the prescribed rate. Proviso to section 18 provides

that where an allottee does not intend to withdraw from the

project, he r;hall be paid, by the promoter, interest for every

month of delay, till the handing over of possession, at such rate

as may be prescribed and it has been prescribed under rule 15

ofthe rules. Rule L5 has been reproduced as under:

Rule 75. Prescribed rate of interest- [Pro.viso to section 72,
section n B and sub-section (4) and subsec,tion (7) of section
lel
(1) For the purpose of proviso to sectian 12; section LB; and

sub-sections (4) and (7) ofsection 19, the "interest at the
rate prescribed" shqll be the State Bank of India highest
marginal cost of lending rate +2%0.:

Provided that in case the State Bank of India
marginal cost of lending rate (MCL,R) is not in use, it
sh'all be replaced by such benchmark lending rates
which the State Bank of India may fis: from time to time

for lending to the general public.

The legislature in its wisdom in the subrordinate legislation

under the rule 15 of the rules has determLined the prescribed

rate of interest. The rate of interest so determined by the

29.
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Iegislature, is reasonable and if the said rule is followed to

award the ;interest, it will ensure uniform practice in all the

CASCS

30. Taking the case from another angle, the complainant-allottee

was entitled to the delayed possession charges/interest only

at the rate of Rs.7.50/- per sq. ft. per mronth as per relevant

clauses of t,he buyer's agreement for the period of such delay;

whereas, ttre promoter was entitled to interest @ 244/o per

annum compounded at the time of every succeeding

instalment for the delayed payments. 'Ihe functions of the

authority are to safeguard the interest of the aggrieved person,

may be the allottee or the promoter. Thtl rights of the parties

are to be balanced and must be equitable. The promoter

cannot be allowed to take undue advantage of his dominate

position and to exploit the needs of the home buyers' This

authority is duty bound to take into consideration the

Iegislative intent i.e., to protect the interest of the

consumersr/allottees in the real estate sector. The clauses of

the buyer's agreement entered into between the parties are

one-sided, unfair and unreasonable with respect to the grant

of interest for delayed possession. There are various other

clauses in tlhe buyer's agreement which p;ive sweeping powers

to the promroter to cancel the allotment and forfeit the amount

Comgrlaint No.200 of 2020
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paid. Thus, the terms and conditions of the buyer's agreement

are ex-facie orne-sided, unfair and unreasonable, and the same

shall constitute the unfair trade practice on the part of the

promoter. Thr:se types of discriminatory terms and conditions

of the buyer's agreement will not be final and binding.

Consequently, as per website of the State Bank of India i.e.,

hft;:i:1,rti:r.r * rrr, the marginal cost of lencling rate fin short,

MCLR) as on date i.e., *'uj'.i:,'..1i),,.1 .l li; ,. iil,l;. Accordingly, the

prescribed ral;e of interest will be marginal cost of lending rate

+Zo/a i.e.,9.30aYo.

Rate of interest to be paid by complainant for delay in

making payments: The respondent contended that the

complainant tras defaulted in making timely payments of the

instalments ias per the payment plan, therefore, the

complainant is liable to pay interest on the outstanding

payments.

The authority observed that the definition crf term 'interest' as

defined under section 2(za) of the Act provirces that the rate of

interest charg,:able from the allottee by the promoter, in case

of default, shall be equal to the rate of i,nterest which the

promoter shall be liable to pay the allottee, in case of default.

The relevant sr:ction is reproduced below:

"(za) "interest" means the rates of interest payable by the
promoter or the allottee, as the case may be.

32.

33.
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Explancttion. -For the purpose of this clause-
(i) the rate of interest chargeable frorn the allottee by the

promoter, in case of default, shall be equal to the rate of
ttnterest which the promoter shall be liable to pay the
allottee, in case of default;

(ii) Lhe interest payable by the promoter to the allottee shall
lbe from the date the promoter received the amaunt or
any part thereof till the date the amount or part thereof
and interest thereon is refundea!, and the interest
trtayable by the allottee to the promoter shail be from the
tlate the allottee defaults in paymen,t to the promoter till
the date it is paid;"

Therefore, interest on the delay payments from the

complainant shall be charged at the presr:ribed rate i.e., ',,.

by the resprondent/promoter which is the same as is being

granted to the complainant in case of delayed possession

charges

On consideration of the documents available on record and

submissionli made by the parties regarding contravention as

per provisions of the Act, the authority is satisfied that the

respondent is in contravention of the section 11(aJ(aJ of the

Act by not handing over possession by the due date as per the

agreement. Byvirtue of clause 11(a) of thre buyer's agreement

executed between the parties on22.12.201,A,possession of the

booked unit was to be delivered within a period of 33 months

from the date of start of construction i.e.|22.A520t1. As far as

grace periorC is concerned, the same is disallowed for the

reasons quoted above. Therefore, the due date ofhanding over

possession comes out to be 22.A2.2014. The respondent has

35.
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offered possession oF the subject unit on 09.01.2020 after

receipt of occupation certificate datecl 24.12.2079' The

authority is of the considered view that there is delay on the

part of the ,respondent to offer physicall possession of the

allotted unit to the complainant as per the terms and

conditions of the buyer's agreement dated 22.1,2.2074

executed between the parties.

36. Section 19(ft0) of the Act obligates thre allottee to take

possession of the subject unit within 2 months from the date

of receipt of occupation certificate. In the present complaint,

the occupation certificate was granted by the competent

authority on24.12.2019. However, the respondent offered the

possession of the unit in question to the complainant only on

A9.07.2020, rso it can be said that the complainant came to

know about the occupation certificate only upon the date of

offer of posserssion. Therefore, in the interest of natural justice,

he should be given 2 months' time from the date of offer of

possession. T'hese 2 months' of reasonable time is being given

to the complainant keeping in mind that even after intimation

of possession practically he has to arrange a lot of logistics and

requisite documents including but not limited to inspection of

the completely finished unit but this is subject to that the unit

being handerl over at the time of taking possession is in
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habitable condition. It is further crarified that the delay

possession charges shall be payable from the due date of

possession i,e.22.02.21ru till the expiry of Z months from the

date of offer of possession (09.01.2020) vvhich comes out to be

09.a3.2020.

Accordingly,, the non-compliance of the mandate contained in

section 11(fl(a) read with section 18(11 of the Act on the part

of the respondent is established. As such the comprainant is

entitled to delayed possession charges at rate of the

prescribed interest i.e. 'r . , o/o p.a.w.e.f. due date of delivery of

possession ,1,2.A2.2014 till A9.B.2AZ0 as per provisions of

section 1B(U of the Act read with rule 15 of the Rules.

Directions of the authority

Hence, the authority hereby passes this order and issues the

following directions under section 37 of the Act to ensure

compliance of obligations cast upon the promoter as per the

function entrusted to the authority under section 3a(Q:

i. The respondent is directed to pay the interest at the

prescrib,ed rate i.e. 9.30 o/o per annum for every month of

delay on the amount paid by the cornplainant from due

date of possession i.e. 22.A2.2014 till A9.03.2020 i.e,

expiry of 2 months from the date of offer of possession

(09.01.2020). The arrears of interest accrued so far shall

H.

38.
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be paid to the complainant within 90 days from the date

of this order as per rule 16(2) of the rules.

ii. The respondent shall not charge anything from the

complainant which is not the prart of the buyer's

agreement, The respondent is not entitled to claim

holding charges from the complairrant/allottee at any

point ol'time even after being part of the builder buyer's

agreement as per law settled by hon'tlle Supreme Court in

civil appeal nos. 3864-3899 /2020 decided on 14.12.2A2A.

The cornplainant is directed to pay outstanding dues, if

any, aftr:r adjustment of interest for the delayed period.

The rate of interest chargeable from the allottee by the

promotr:r, in case of default shall be charged at the

prescritred rate i.e., 9.30o/o by the reispondent/promoter

which is the same rate of interest lvhich the promoter

shall be Iiable to pay the allottee, in cerse of default i.e., the

delayed possession charges as per section Z{za) of the Act.

Complaint No, 200 of 2020

\/.1 -

il1.

iv.

39. Complaint stands disposed of.

40. File be consigned to registry.

(srJfKumar)
Member
Haryana Real Estate Regulatory Authority, Gurugram

Dated: 29.07,2A21

(Viiay Kurfrlar Goyal)
Member
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