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BEFORE THE HARYANA REAL ESTATE REGULATO RY

AUTHORITY, GURUGRAM
Complaint no. . 2136 0f 2021
First date of hearing 13.05.2021
Date of decision . 29.07.2021

1. Sanjay kumar Lakra

2. Tejaswini Lakra

Both RR fo: L-289, Vijay Rattan Vihar,

Gector 15, Part [I, Gurugram,

Haryanal22001. Complainants

YVersus

M /s Emaar MGF Land Ltd.
Address: Emaar Business Park,
MG Road, Sikanderpur Chowk, Sector-28

Gurugram, Haryana - 1220042, Respondent
CORAM:

Shri Samir Kumar Member
Shri Vijay Kumar Goyal Member
APPEARANCE:

$hri Sanjeev Dhingra Advocate for the complainants
Shri | K. Dang Advocate for the respondent

ORDER

|, The present complaint dated 16.04 2021 has been filed by the
complainants/allottees in Form CRA under section 31 of the
Real Estate (Regulation and Development) Act, 2016 (in short,
the Act) read with rule 28 of the Haryana Real Estate
[Regulation and pevelopment) Rules, 7017 (in short, the

Rules) for vielation of section 11(4)(a) of the Act wherein itis
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inter alia prescribed that the promater shall be responsible for
all obligations, responsibilities and Functions to the allottee as
per the agreement for sale executed inter se them,

2. Since the buyer's dgreement has been executed on 10.09.20 10
Le prior to the commencement of the Act ibid, therefore, the
penal proceedings cannot be Initiated retrospectively. Hence,
the authority has decided to treat the present complaint as an
application for non-com pliance of statutory cbligation on part
of the promoter/respondent in terms of section 34(f) of the
Act ibid.

A.  Project and unit related details

3. The particulars of the project, the detajlg of sale consideration,
the amount paid by the complainants, date of proposed
handing over the pussession, delay period, if any, have heep

detajled in the tollowing tabular form:

_'?Eﬁml Heads Information
I_I._ ' Prnﬁ name and location Falm H!H.!i._Se::tnr?_?', i
_ Gurugram, |
2 [Projectarea 2934acres |
E3 T'ﬂaﬁéﬁum pﬁeﬂ Lo I'm_us.ing colony = |
Y | e A T — |
4. | DTCP icenze no_ang validity () 56  of 2008 gated
| status | 31 UOB.2009 (For 24 4 Aty
| | Valid/renewed up  to
| 30.08.2024

| | Ib) 62 of ‘2013 dated |
| | | 05.08.2012 (For 4.87 acres)

| Valid/ renewed up o |
. — —— | 04082019
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5. | Name of licensee [ Robin Software E"'n.rl:.Ltd.an.d_ |
another C/o Emaar MGF Land |
Ltd.
6. HRERA  registered/  not Repistered vide no. 256 of 2017
registered dated 03.102017 for 45 42587 |
S(]. mMirs. _l
7. HRERA registration valid up 01.10.2022
’ |
5. | Occupation certificate | 24.12.2019 e
received on |Page 127 of replyl |
5 [ Provisional allotment letter | 05.04.2010 E==——
dated (Page 14 of complaint] |
10, | Umit no, STi4-68-0602, 6™ Roor, building|
. (21 |
A : [Page 70 of complaint]
11. | Unit measuring 19650 5q. f©
12, | Date of execution of buyer's | 10.09.2010
agresment [Page 18 of complaint] |
13, | Payment plan "1 Construction linked payment
an
|Page 48 of complaint]

14 | Total consideration as per R=8031,077/- __|
statement of account dated
250142021 at page 68 of |

reply :
15, | Total amount paid by the Rs.R0,59 204/ |

complainants as per

statement o account dated |
76.04.2021 at page 69 of |
reply

=T Date of start of construction | 25.022013 B
as per statement of account |
dated 26.04.2021 at page 68
| af reply |
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[17

| Due date of delivery of | 25112013 |
possession  as  per  clause |

11{a) of the said agreement [Note: Grace period is not

ie. 33 months from the date of Inciuded | |
start of construction  plus
Brace period of 3 months for |
applying and oblaining the
CC/OC in respect of the unit |
| and/or the project,

[Fage 31 of complaint]

§:3

Date of offer qums_essiLm to [ 30.12.201%9
the complainants [Page 140 of reply] |

19

|20,

Delay in handing  over b years 3 months 5 days
possession Gl 01.03.2020 je |

date of offer of possession

(30.12.2019) + 2 months

| Unit handover letter dated | 02.07.2020
[Page 145 of reply] |
|

B. Facts of the complaint

4. The complainants have made following submissions in the

complaint:

i.

That on 18.03.2010, M/ Grand Infrastructure Private
Limited [original allottee) was approached by the
respondent in relation of booking of flat /unit bearing no.
FH4-68-0602 in the said project. On  05.04.2010,
provisional allotment letter was issued by the respondent
in respect of the said unit. The said flat was transferred in
the name of complainant no.1 and his wife (Mrs, Sohney
Lakra) and in respect of that respondent issyed letter

dated 05.06.2010,
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iii.

That on 10092010, complainant no.l and his wife
entered into a buyer's agreement with the respondent
and as per Anmexure-3 of said agreement dated
10.06.2010 the total sale consideration price was Rs.
76,06,500/- including PLC and other charges. As per
clause 11(a) of the said agreement, respondent was liahle
to handover the possession of the said unit within 33
months from the date of starl of construction Le.
25.02.201L

That present complaint kefore this hon'ble authority
rises out of the consistent and persistent non-
compliance of the respondent herein with regard to the
deadlines as prescribed under the said buyer's agreement
executed between the pa rries.

That on 25.05.2016, after the death of Mrs. Sohney Lakra,
the booking was transferred in the name of complainants.
The daughter of Mr. 5anjay Kumar Lakra and Mrs. Sohney
Lakra ie. complainant no. 2 name was added by the
respondent and in respect of that respondent issued
letter dated 25.05.2016 to camplainants.

That on 30,12.2019, after 5 years, the respondents issued
the letter of offer of possession in respect of the said umit
to complainants. Till 30.06.2020, the total amount of Hs.

§1.31,080/- was paid by the complainants to the
Page 5ol 57
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respandent in view of the installments towards the
paymentof flat as and when the demand letter was raised
by the respondent herein.

vi. That on 02.07.2020, the respondent handed over the
actual physical possession of the unit to complainants and
in respect of that on the same day complainants had sent
an email to respondent in which it was ¢l early mentioned
that complainants are ta king the possession of Nat under
protest. The complainant no. 1 Mr. sanjay Lakra is
working in Indian Army and due to his job, it was not
allowed to him to meet with his daughter and old age
mother in Covid-19 situation. |n respect of that
complainants decided to take possession of flat for her
daughter and old age mother, Courts were also not
functioning, and it was a complete uncertainty about
future. So, no option was left except to take the physical
possession of above said flat, The acts of the respondent
herein have caused severe harassment both physically
and mentally and that respandent has duped the hard-
earned money of the complainants.

€. Relief sought by the co mplainants
3. The complainants have filed the present compliant for seeking

fnll::wing reliefs:
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i Direct the respondents to pay for delay in offer of
possession by paying interest as prescribed under the Act
read with the rules on the entire deposited amount which
has been deposited against the property in question so
hooked by the complainants.

ii. Any other relief which this hen’ble authority deems it
and proper.

on the date of hearing, the suthority explained to the

respondent/promoter ahout the contravention as alleged to

have heen committed in relation to section 11(4)(a) of the Act
to plead guilty or not 1o plead guilty.

Reply by the respondent

The respondent has ralsed certain preliminary nhjections and

has contested the present complaint on the following grounds:

i, That the complainants had filed the present complaint
seeking payment of interest on account of the alleged
delay in delivering possession of the apartment booked
by them. The complaints  pertaining  to refund,
compensation and interest are to be decided by the
adjudicating officer under section 71 of the Act read with
rule 29 of the rules and not by this hon'ble authority. The
present complaint i liable to be dismissed on this ground
alone. Moreover, it is respectfully submitted that the

adjudicating officer derives his jurisdiction from the
Page 7 ol 57
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hii.

central act which cannot be negated by the rules made
thereunder.

That the present complaint is based on an erroneous
Interpretation of the provisions of the Act as well as an
incorrect understanding of the terms and conditions of
the buyer's apreement dated 10.09.2010. That the
provisions of the Act are not retrospective in nature. The
provisions of the Act cannot undo or madify the terms of
an agreement duly executed prior to coming into effect of
the Act. It is further submitted that merely because the
Act applies to ongoin 8 projects which are registered with
the authority, the Act cannot be said to be operating
retrospectively. The provisions of the Act relied upon by
the complainants for see king interest cannot be called in
to aid in derogation and ignorance of the provisions of the
buyer's agreement, The interest is compensatory in
hature and cannot be granted in derogation and
ignorance of the provisions of the buyer's agreement,
That the complainants are not an "allottee” but an
investor who have booked the dpartment in question as a
speculative investment iy order to  earn rental
income /profit from its resale. The apartment jn question

has been booked by the complainants as 3 speculative
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v,

investment and not for the purpose of self-use as a
residence.

That the original allottee (M/s Grand Infrastructure Pvt.
Ltd.) vide application form dated 21.03.2010 applied to
respondent for provisional allotment of a unit in the
project. The gripinal allottee, in pursuance of the
aforesaid application, was allotted an independent unit
bearing no. PH4-68-0602, located on the sixth floor, (n the
project vide provisional  allotment letter dated
05.04.2010. The original allottee co nsciously and willflly
opted for a construction Jinked plan for remittance of the
cale consideration for the unit in question and further
represented to respondent that the original allottee shall
remit every installment on tme as per the payment
schedule.

That thereafter complainant no. 1 and Mrs. Sohney Lakra
approached the original allottee for purchasing its rights
and title in the unit in guestion. The original allottee
scceded to the request of complainant no. 1 and Mrs.
Sohney Lakra and agreed to transter and convey its rights,
sntitlement and title in the unit in question in their favor,
An agreement to sell dated 26.052010 was executed
between the original allottee and complainant no. 1 and

Mrs. Sohney Lakra.
Page 9 of 57
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vi.

vil,

That complainant no, 1 and Mrs. Sohney Lakra had
executed an affidavit dated 26.05.2010 and an inder nity
cum undertaking dated 26.05.2010 whereby complainant
no. 1 and Mrs, Sohney Lakra had consciously and
voluntarily declared and affirmed that they would be
bound by all the terms and conditions of the provisional
allotment in favour of the original allottee. Furthermore,
the respondent, at the time of endorsement of the unit in
question in favour of complainant no. 1 and Mrs, Soliney
Lakra, had specifically indicated to them that being the
nominees of the original allottee, they shall not be entitled
for any compensation /interest in the event of any delay
in delivery of possession of the unit in question to them.
The said position was duly accepted and acknowlecdged
by the complainants. The complainants are co nscious and
aware of the fact that they are not entitled to any right or
claim against respondent. The com plainants  have
intentionally distorted the real and true Facts and have
filed the present complaint in order to harass the
respondent and mount undue pressure wpon jt,

That complainant no. 1 and Mrs Schney Lakra had
defaulted in remittance of installments on time,
Respondent was compelled to issue demand natices,

reminders ete. calling upon them to make payment of
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outstanding amounts payable by them un der the payment
plan finstalment plan applicable to the unit in guestion.
However, the complainant no. 1 and Mrs. Schney lakra
despite having received the payment request letters,
reminders etc. failed to remit the instalments on time to
the respondent. Statement of account dated 26042021
maintained by respondentin due course of its business
reflects the delay in remittance of various instalments on
the part of complainant no. 1 and Mrs Sohney Lakra.

viii. That clause 13 of the huyer's agreement provides that
compensation forany delay in delivery of possession shall
only be given to such allottees who are not in default of
their obligations €n visaged under the agree ment and who
have not defaunlted in payment of instalments as per the
payment plan incorporated in the agreement. In case of
delay cansed due to non- e eipt of occupation certificate,
completion certificate or any other permission/sanction
from the competent quthorities, no compens ation or any
other compensation chall be payable to the allottees.
complainant no. 1 and Mrs. Sohney Lakra, having
defaulted in timely remittance of instalment, were thus
not entitled to any com pensation or any amount towards
interest as an indemnification for delay, if any, under the

huyer's agreement.
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Ix.

That complainant no. 1 had approached the respondent in
2016 requesting it to change the awnership of the unit in
question. It was stated by complainant no. 1 that Mrs
Sohney Kalra had died on 29.11.2015 leaving behind the
complainants as her legal heirs, Ac cordingly, complainant
no. 1 requested to substitute the name of Mrs. Sohney
Lakra with complainant no. £ against the provisional
allotment of the unit iy Question. The respondent,
believing the aforesaid representations to be true in good
faith, acceded to the request of complainant no, 1 ang
issued the letter dated 25.05.2016 to the complainants
reflecting the change in own, ership of the allotment of the
unitin question. It is submitted all the rights and liabilities
of Ms.Sohney Lakra was transferred to complainant no. 2.
That as per clause 11 of the buver's dgreement, the time
period for defivery of Possession was 33 months along
with grace period of 3 months from the date of start of
construction subject to the allottee(s) having strictly
complied with all the terms and conditions of the buyer's
sgreement and not being in defay|t of any provision of the
buyer's agreement including remittance of 4] amounts
tdue and payahle by the allottee(s) under the agreement
a5 per the schedule of Payment incorporated in the

buyer's agreement. [t i further provided therein that the
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X1,

time period for delivery of possession of the unit shall
stand extended on occurrence of circumstances /reasons
which are beyond the power and control of the
respondent.  The complainants  have €0 mpletely
misconstrued, misinterpreted and miscalculated the time
periad as determined in the buyer's agreement. That in
case of any default/delay by the allottees in payment as
per schedule of payment incorporated in the buyer’'s
agreement, the date of handing over of possession shall
he extended accordingly, solely on respondent’s
discretion till the payment of all putstanding amounts to
the satisfaction of respondent Since, the complainants
have defaulted in timely remittance of payments as per
schedule of payment, the date of delivery of possession is
not liable to be determined in the manner sought to be
done in the present case by the complainants,

That the rime period utilised by the concerned statutory
authority to grant accupation certificate 10 respondent
needs to be necessarily excluded from computation of the
time period for implementation of the project
Furthermore, no compensation or interest or any other
amount can be claimed for the period utilised by the
concerned statutory authority for issuing pecupation

certificate in terms of the buyer's agreement, The
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Kii.

respondent had submitted an application dated
21.02.2019 for issuance of occupation certificate before
the concerned statutory authority, Occupation certificate
was thereafter issued in favour of the respondent vide
memo bearing no. ZP-567-Vol-1/| D(RD)/2019/31934
dated 24.12.2019. It is submitted that once an application
Is  submitted before the statutory  authority, the
respondent ceases to exercise dany control over the
matter. The grant of occupation  certificate s the
prerogative of the concerned statutory authority, and the
respondent cannot exercise any influence over the same,
Thus, the time period utilised by the concerned statutory
authority to grant occupation certificate to respondent
needs to be necessarily excluded from computation of the
time period for implementation of the project,

That the project of the respondent is an "ongoing project”
under RERA and the same has been registered under the
Act and the rules, Registration certificate has been
granted by the Haryana Real Estate Regulatory Authority
vide  memo no. HRERA-606/2017/1248  dated
03.10.2017, ‘This hon'ble authority  has  granted
WZ.10.2022 as the date of completion of the project and
therefore cause of action, if any, would accrue in favour of

the complainants to file g complaint for seeking any
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interest asalleged if and only the respondent fails to offer
possession of the unit in question within the aforesaid
time. Thus, the complaintis liable to be dismissed on this
ground alone.

xiii. That respondent su bmitted that the project has got
delayed on account of Fullowing reasons which were/are
beyond the power and control of the respondent. Firstly,
the National Building Code was revised in the year 2016
and in terms of the same, all high-rise buildings (i.e.
buildings having area of less than 500 sg mitrs. and
above), irrespective of area of each Moor, are now
required to have two staircases. The respondent has
taken a decision to go ahead and construct the second
staircase. The respondent has constructed the second
staircase as expeditiously as possible. Thereafter, upon
completion of the second staircase, the respondent had
obtained the occupation certificate in respect of the tower
in which the unit is located and has already delivered
possession ol the unit in question O the complainants.
secondly, the respondent had to engage the services of
Mitra Guha, a reputed contractor i real estate, to provide
multi-level car parking in the project. The said contra ctor
started raising certain false and frivolous issues with the

respondent due to which the contracter slowed down the
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progress of work at site, Any lack of performance from a
reputed cannot be attributed to the respondent as the
same was beyond its control,

xiv. That the complainants were offered possession of the unit
in question through letter of offer of possession dated
30.12.2019, The complainants were called upon to remit
balance payment including delayed payment charges and
to complete the necessary formalities /documentation
necessary for handover of the unit i question to them.
However, the complainants have consciously refrained
from obtaining possession of the unit in question,

XV, That the respondent has paid an amount of Rs, 26,046 /-
as benefit on account of anti-profiting. Furthermore, an
amount of Rs. 6,28,915/- + Rs. 397,640/ has been
credited by the respondent to the account of the
complainants as compensation. The atoresaid amounts
have been duly accepted by the complainants in ful) and
final satisfaction of their alleged grievances. Without
prejudice to the rights of the respondent, delayed interest
ifany has to calculated only on the amounts deposited by
the allottees /complainants towards the basic principle
Amount of the unit in question and not O any amount

credited by the respondent, or any payment made by the
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allottees /complainants towards delayed  payment

charges (DPC) or any taxes/statutory payments etc.

. That the complainants approached the respondent

requesting it to deliver the possession of the unit in
question. A unit handover letter dated 02.07.2020 was
executed by the complainants, specifically and expressly
agreeing that the liabilities and obligations of the
respondent as enumerated in the allotment letter or the
huyer's agreement stand =satisfied. It is pertinent ta
mention that the complainants have an amount of Rs.
132,096 /- towards CAM, Rs. 3.96,880/- towards Stamp
Puty and Rs, 40,000/ towards E-challan as outstanding
and payable by them to the respondent. The complainants
have intentionally distorted the real and true facts in
order to generate an impression that the respondent has
reneged from its commitments. No cause of action has
arisen or subsists in favour of the complainants to
institute or prosecute the instant complaint,

That the complainants approached the respondent
requesting it to deliver the possession of the unit in
question. A unit handover letter dated 02.07.2020 was
executed by the complainants, specifically and expressly
agreeing that the liabilities and obligations of the

respondent as enumerated in the allotment letter or the
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buyer's agreement stand satisfied, It js pertinent to
mention that the complainants have an amount of Rs.
13,096 /- towards CAM, Rs, 3.96880/- towards stamp
duty and Rs. 40,000/- towards e-challan d5 outstanding
and payable by them to the respondent. The com plainants
have intentionally distorted the real and true facts in
order to generate an impression that the respondent has
reneged from its commitments. No cause of action has
arisen or subsists in favour of the complainants to
institute or prosecute the instant complaint. Hence, the
present complaint deserves to be dismissed at the very
threshold.
E. Jurisdiction of the authority
. The preliminary objections raised by the respondent
regarding jurisdiction of the authority to entertain the present
complaint stands rejected. The authority observed that it has
territorial as well as subject matter jurisdiction to adjudicate
the present complaint for the reasons given below:
El  Territorial jurisdiction
9. As per netification no. 1/92/2017-1TCP dated 14.12.2017
issued by Town and Country Planning Department, Haryana
the jurisdiction of Real Estate Regulatory Authority, Gury gram
shall be entire Lurugram District for purpose with offices

situated in Gurugram, In the present case, the project in
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question is situated within the planning area of Lurugram
District, therefore this authority has complete territorial
iurisdiction to deal with the present complaint.
EIl Subject-matter jurisdiction

10, The authority has complete jurisdiction to decide the
complaint regarding non-compliance of obligations by the
promoter as per provisions of section 11(4)(a) of the Act
leaving aside compensation which is to be decided by the
adjudicating officer if pursued by the complainants at a later
stage.

F. Findings on the objections raised by the respondent
F.1 Objection regarding jurisdiction of authority w.arb

buyer's agreement executed prior to coming into force of

the Act
11 The respondent contended that autherity is deprived of the

jurisdiction to go into the interpretation of, or rights of the
parties inter-se in accordance with the buyer's agreement
executed hetween the parties and no agreement for sale as
referred to under the provisions of the Act or the said rules has
been executed inter se parties. The respondent further
submitted that the provisions of the Act are not retrospective
in nature and the provisions of the Act cannot undo or modify
the terms of buyer's agreement duly executed prior to coming

intn effect of the Act
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12, Theauthority is of the view that the Act nowhere provides, nor
can be so construed, that all previous agreements will be re-
written after coming into force of the Act. Th erefore, the
provisions of the Act, rules and agreement have to be read and
interpreted harmoniously. However, if the Act has provided
for dealing with certain specific provisions/situation in 4
specific/particular manner, then that situation will be dealt
with in accordance with the Act and the ryl es after the date of
coming Into force of the Act and the rules Numerous
provisions of the Act save the provisions of the agreements
made between the buyers and sellers, The said contention has
been upheld in the landmark judgment of Neelkamal Realtors
Suburban Pvt. Ltd. Vs, UOI and others (W.P 2737 of 2017)

which provides as under:

119 Under the provisions aof Section 18, the delo v handing
over the possession would he counted from the dote
mentioned in the agreement for sale entered inte by the
promoter and the allottee prior ta jrs registration under
RERA. Under the provisions of RERA, the promater is
given a facility to revise the dage af completion of project
and declare the same under Soction 4, The RERA does not
contemplate rewriting af contract between the fat
purchaser and the promoter.,.,.

122 We hawe already discussed that ahaove slated provisions of
the RERA are not retraspective in noture, They may to
sime extent be having a retroactive or quasi retroactive
effect but then on that aroind the walidity of the
wrovisions of RERA cannar he chatlenged The Parliament
s competent encugh to lagislate low faving retrospective
or relroactive effect. A law can be even framed to gffect
subsisting existing contractual Fights betwpen the
parties in the larger public interest. We do not have any
dowbt in our mind that the RERA has been framed in the

Page 206157
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13.

14.

larger public interest ofter o thorough study and
discussion made at the highest level by the Standing
Commitiee and Select Commiittes, which submitted Its
detailed reports”

Also, in appeal no. 173 of 2019 titled as Magic Eye Developer
Pyt. Ltd. Vs, Ishwer Singh Dahiya, in order dated 17.12.2019%
the Haryana Real Estate Appellate Tribunal has observed-

“34. Thus, keeping in view our aforesuid discussion, we ure of

the considered opinion that the provisions af the Act are
guiasi retroactive [o same extent in aperation and will be
prior [0 coming (nte ope ration_of the Act where the
Wmmmmmﬂmﬂm Hence in
cuse of delay in the offer/delivery of possession os per the
terms and conditions of the ggreement far sale the
allottes shall be entitled to Che interest/delayed
possassion chorges on the reasonable rute of inlerest as
provided in Rule 15 of the rules and one sided, wirt fmir and
unreasonable rate af compensalion mentioned in the
agresment for sale is lighle to he ignored.”

The agreements are sacrosanct save and except for the
provisions which have been abrogated by the Act itsell,
Further, it is noted that the builder-buyer agreements have
bhuan executed in the manner that there is no ScOpe left to the
Jllottee to negotiate any of the clauses contained therein.
Therefore, the authority is of the view that the charges payable
under various heads shall be payable as per the agreed terms
and conditions of the buyer's agreement subject to the
condition that the same are in accordance with the
plans/permissions approved by  the respective

departments/competent authorities and are not in
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15.

contravention of the Act and are npot unreasonable or

exorhitant in nature.

F.I Objection regarding exclusion of time taken by the
competent authority in processing the application and

issuance of occupation certificate
As far as contention of the respondent with respect to the

exclusion of time taken by the competent authority in
processing the application and issuance of occupation
certificate is concerned, the authority observed that the
respondent had applied for Brant of occupation certificate on
£1.02.2019 and thereafter vide memo na, ZP-567-Vol-
[/ID(RD)/2019/31934 dated 24.12.2019, the oCcupation
certificate has been granted by the competent authority under
the prevailing law. The authority cannot be a silent g pectator
to the deficiencies in the application submitted by the
promoter for issuance of OCCupancy certificate, It is evident
from the accupation certificate dated 24.12.2019 that an
incomplete application for grant of OC was applied on
21.02.2019 as fire NOC from the competent authority was
granted only on 12.12.2019 which is subsequent to the filing
of application for Occupation certificate. Also, the Chief
Engineer-1, HSVP, Panchkula has submitted his requisite
reportin respect of the said Project on 06,12.2019. The District
Town Planner, Gurugram and Senior Town Flanner, Gurugram

has submitted requisite  report about this project on
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-

5911.2019 and 02122019 respectively. As such, the
application submitted on 71.02.2019 was incomplete and an
incomplete application is no application in the eyes of law.

The application for issuance of pecupancy certificate shall be
moved in the prescribed forms and accompanied by the
documents mentioned in sub-code 4.10.1 of the Haryana
Building Code, 2017. As per syb-code 4.10.4 of the said Code,
after receipt of application for grant of occupation certificate,
the competent authority shall communicate in writing within
a0 days, its decision for arant/ refusal of such permission for
occupation of the building in Form BR-VIL In the present case,
the respondent has completed its application for occupation
certificate only on 12.12.2019 and consequently the
concerned authority has granted pecupation certificate on
74.12.2019. Therefore, in view of the deficiency in the said
application dated 21.02.2019 and aforesaid reasons, no delay
in granting occupation certificate can be attributed to the

concerned statutory authority,

F.III Objection regarding entitlement of DPC on ground of
complainants being investors
The respondent submitted that the complainants are investor

and not consumers fallottees, thus, the complainants are nol
entitled to the protection of the Act and thus, the present

complaint is not maintainable,
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The authority observed that the Act is enacted to protect the
interest of consumers of the real estate sector. It is settled
principle of interpretation that preamble is an introduction of
4 statute and states main aims and objects of enacting a statute
but at the same time preamble cannot be used to defeat the
enacting provisions of the Act. Furthermore, it is pertinent to
note that under section 31 of the Act, any aggrieved person can
file a complaint against the promoter if the promoter
contravenes or violates any provisions of the Act or rules or
regulations made thereunder, Upon careful perusal of all the
terms and conditions of the buyer's agreement, it is revealed
that the complainants are an allottee /buyer and they have
paid total price of Rs.80,59,204/- to the promaoter towards
purchase of the said unit in the project of the promoter. At this
stage, it is important to stress upon the definition of term
allottee under the Act, the same is reproduced below for ready

reference:

efd} “allottec™ in relution to o real estgte project means the
pErson Lo Wwhom a plot, apartment or buflding, as the cose
may be, has been allotted, sofd fwhether os frechold or
leasehold ] or otherwise transferred by the promoter, and
tncludes the person wha subsequently acquires the said
allatrment through sale, transfer or otherwise byt does not
include o persan to whom  such plot, apartment ar
building, as the case muy be, is given on rent;”

In view of above-mentioned definition of "allottee” as well as

all the terms and conditions of the buyer's agreement executed
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between respondent and complainants, 1E3s crystal clear that
the complainants are allottees as the subject unit was allotted
to them by the promaoter, The concept of investor is notdefined
or referred in the Act. As per the definition given under section
7 of the Act, there will be “promoter” and “allottee” and there
cannot be a party having a status of "investor”, The
Maharashtra Real Estate Appellate Tribunal in its order dated
79.01.2019 in appeal no. 000&000000010557 titled as M/s
Srushti Sangam Developers PvE Ltd, Vs. Sarvapriya Leasing
(P) Lts. And anr. has also held that the concept of investor is
not defined or referred in the Act. Thus, the contention of
promoter that the complainants-allottees being investors are
not entitied to protection of this Act stands rejected.

F.IV Objection regarding handing over possession as per
declaration given under section $(2)(1)(C) of RERA Act
The respondent submitted that authority has granted

02,10,2022 as the date of completion of the project and
therefore cause of action, if any, would accrue in favour of the
complainants to file a complaint for seeking any interest as
alleped if and only the respondent fails to offer possession ol
the unit in question within the aforesaid time, Thus, the
complaint is liable to be dismissed on this ground alone.
Therefore, next question of determination is whether the

respondent is entitled to avail the time given ta him by the
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authority at the time of registering the project under section 3
& 4 of the Act.

21. Itis now settled law that the provisions of the Act and the rules
are also applicable to ungoing project and the term ongoing
project has been defined in rule 2(1)(o) of the rules. The new
as well as the ongaing project are required to be registered
under section 3 and section 4 of the Act

£2. Section 4{2)(1)(C) of the Act requires that while applying for
registration of the real estate project, the promoter has to file
a declaration under section HZ)(N(C) of the Act and the same
is reproduced as under- -

section 4: « Application for registration of real estate projecis

(2)The promatershall anclose the fellowing documents olong with
the application referred to in sub-section (1), namely; —

(1) -a declaration, supported by an affidavit, which shall he
signed by the promater or any person autharised by the
Fromatern, stating: — ..ol

(€} the time period within which he undertakes teo

complete the project or phase thereof as the case
may be.. "

23, The time period for handin g over the possession is committed
by the builder as per the relevant clause of buyer's agreement
and the commitment of the promoter regarding handing over
of possession of the unit is taken accordingly. The new timeline
indicated in respect of angoing project by the promoter while

making an application for registration of the project does not
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change the commitment of the promoter to hand over the
possession by the due date as per the buyer's agreement. The
new timeline as indicated by the promoter in the declaration
under section 4(2)(1)(C) is now the new timeline as indicated
by him for the completion of the project. Although, penal
proceedings shall not be initiated against the builder for not
meeting the committed due date of possession but now, if the
promoter fails to complete the project in declared timeline,
then he s liable for penal proceedings. The due date of
possession as per the agreement remains unchanged and
promaoter is liable for the consequen ces and obligations arising
put of failure in handing over possession by the due date as
committed by him in the apartment buyer agreement and he
is liable for the delayed possession charges as provided in
proviso to section 18(1) of the Act. The same issue has been
dealt by hon'ble Bombay High Court in case titled as
Neelkamal Realtors Suburban Pvi. Ltd. and anr. vs Union of

India and ors. and has ohserved as under:

*4 16, Under the provisions of Section 18, the delay in handing over
the possession would be counted fromt the date mentioped n
the agreement for sale sntered into by the promoter and the
allettee prior Lo it registration under RERA. Under the
provisions of RERA, the promater iz given o facility to revise
the date of completion of project and declare the same under
Section 4 The RERA does not condgmplate pown iting af
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F.V Whether the subsequent allottee who had executed an
indemnity-cum-undertaking with  waiver clause is
entitled to claim delay possession charges

The authority has heard the arguments of the both the parties

at length. With regard to the above contentions raised by the

praomoter /developer, it is worthwhile to examine following

four sub-issues:

L Whether subsequent allottee is alss an allottee as per
provigions of the Act?

ii.  Whether the subsequent allottee is entitled to delayed
possession charges w.ef due date of handing over
possession  or w.ef the date of nomination
letter/endorsement (i.e. date on which he became
dllottee)?

. Whether delay possession charges are in the nature of
statutory legal obligation of the promoter other than
compensation?

Iv.  Whether tndf:mnjt;rr-mm-undertak:‘ng with waiver clause
at the time of transfer of unit is arbitrary and whether
statutory rights can be waived of by such one sided and
unreasonable undertaking?

Whether subsequent allottee is also an allottee a5 per

provisions of the Act?

The term “allottee” as defined in the Act also includes and

means the subsequent allottee, hence je entitled to the same
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relief as that of the original allottee. The definition of the

allottee as provided in the Actis reproduced as under;

“3  [n this Act, unless the eontext otherwise requires-

fd) allettee” in relation to d real estate project, medans
the persan to whom a plot, apartment or huilding, os
the case may be, has been allotted, sold fwhether as
freehold or leasehold) or atherwise transferred by
the promater, and includes the person who
subsequently acquires  the sald  allotment
through sale, transfer or otherwise but does not
include a person to whom su ch plot, apartment or
huilding, as the case may he, is given on rent”.

26. Accordingly, following are allottees as per this definition:

(a) Original allottee: A person to whom a plot, apartment or
building, as the case may be, has been allotted, sold [whether
as freehold or leasehold) or otherwise transferred by the

promoter.

(b) Allottees after subsequent transfer from the original
allottee: A person who acquires the gaid allotment through
sale, transfer or otherwise, However, an allottee would not be
a person to whom any plot, apartment or building 5 given on

rent.

27 From a bare perusal of the definition, it is clear that the
transferee of an apartment, plot or building who acquires it by
any mode is an allottee, This may include (i) allotment; (it}
sale; (iii) transfer; (iv]) as consideration of services; (v) by
exchange of development rights; or (vi] by any other similar
means. It can be safely reached to the only logical conclusion
that no difference has been made between the original allottee

and the subsequent allottee and once the unit, plat, apartment
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or building, as the case may be, has been re-allotted in the
name of the subsequent purchaser by the promoter, the
subsequent allottee enters into the shoes of the original
allottee for all intents and purposes and he shall be bound by
all the terms and conditions contained in the buver's
agreement including the rights and liabilities of the original
allottee, Thus, as soon as the unit is re-allotted in his name, he
will become the allottee and nomenclature "Subsequent
dllottee” shall enly remain for identification for use by the
promoter, Therefore, the autherity does not draw any
difference between the allottee and su bsequent allottee per se,
Reliance is placed on the judgment dated 26.11.2019 passedin
consumer complaint no. 3775 of 2017 titled as Rajnish
Bhardwaj Vs. M/s CHD Developers Ltd, by NCDRC wherein
it was held as under:

13 50 far as the issue raised by the Opposite Party that the
Lamplainants are not the original ollottees of the flat aned
resale of flat does not come within the purview of this Act,

15 concerned, in aur view, having issusd the Re-allotment
letters on transfer af the allotted Unit and endorsing the
Apartment  Buyers Agreement in favour of the

Complainants, this  plex  does not  hold  an 1y
WA CBT . i anii v st ¥

The authority concurs with the Hon'ble NCDRC's decision
dated 26.11.2019 in Rajnish Bhardwaj vs. M/s CHD
Developers Ltd. (supra) and observes that It is irrespective of

the status of the allottee whether it is ori ginal or subsequent,
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an amount has been paid towards the consideration for a unit
and the endorsement by the developer on the transter
documents clearly implies his acceptance of the complainant
as an allottee.

Therefore, taking the above facts into account, the authority is
of the view that the term subsequent allottee has been used
synonymously with the term allottee in the Act. The
subsequent allottee at the time of buying a unit/plot takes on
the rights as well as obligations of the original allottee vis-a-
viz. the same terms and conditions of the buyer's agreement
entered into by the original allottee. Moreover, the amount if
any paid by the subsequent or original allottee is adjusted
against the unit in question and not against any individual.
Eurthermore, the name of the subsequent allottee has been
endorsed on the same builder buyer's agreement which was
executed between the original allottee and the promoter
Therefore, the rights and obligation of the subsequent allottee
and the promoter will also be governed by the said builder
buyer's agreement,

Whether the subsequent allottee is entitled to delayed
possession charges w.e.l. due date of handing over
possession or w.e.f. the date of nomination letter (i.e. date
on which he became allottee)?

The respondent/promoter contended that the subsequent

allottee shall not be entitled to any caompensation /delayed
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possession charges since at the time of the execution of
transfer documents/agreement for sale, they was well aware
of the due date of possession and have knowingly waived off
their right to claim any compensation for delay in handing
over possession or any rebate under a scheme or otherwise or
any other discount, The respondent/ promater had spoken
about the disentitlement of compensation /delayed possession
charges to the subsequent allottee who had clear knowledge
of the fact w.r.t. the due date of possession and whether the
project was already delayed. But despite that th ey entered into
the agreement for sell and/for indemnity-cum-undertaking
knowingly waiving off their right of compensation, During the
course of proceedings, the respondent/promoter has placed
reliance on the case titled as HUDA Vs, Raje Ram (2008)
wherein it has been held by the Apex Court that the
subsequent allottees cannot be treated at par with the ariginal
allottess. Further, the respondent placed reliance on the
judgment of Wg. Cdr. Arifur Rahman Khan and Aleya
Sultana and Ors. V. DLF Southern Homes Pvi. Ltd, [(now
Known as BEGUR OMR Homes Pvt. Ltd.) and Ors. (Civil
appeal no. 6239 of 2019) dated 24.08.2020, wherein the
Apex Court had rejected the contention of the appellants that

the subsequent transferees can step into the shoes of the
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original buyer for the purpose of seeking compensation for
delay in handing over possession.
The above referred cases cited by the respondent are no
longer being relied upon by the authority as in the recent case
titled as M/s Laureate Buildwell Pvt. ILtd. Vs. Charanjeet
Singh, civil appeal no. 7042 of 2019 dated 22.07.2021, the
Apex Court has held that relief of interest on refund,
enunciated by the decision in Raje Ram (supra) which was
applied in Wg. Commander Arifur Rehman (supra) cannot be
considered good law and has held that the subsequent
purchaser frespondent had stepped into the shoes of the
original allottee, and intimated Laureate {builder) about this
fact in April 2016, the interest of justice demand that the
interest at least from that date should be granted, in favour of
the respondent, The relevant paras of the judgment are being
reproduced as follows:
fo
QWMWM aied
MMWMWM
Communder i
lgw The nature and extent of relief, to which a subseguent
purchaser can be entitled to, would be fact dependent. However,
it cannot be soid that o subsequent purchaser whasteps into Lhe
shoes of on original allottee of o housing project i which Lhe
huilder has not honoured its commitment to deliver the flat
within o stipulated time, cannot expect any = aven reasonable
time, for the performance of the builder’s obligation Such o
conchision would be arbitrary, given that there may be o lorge
pumber- possibly thousands of flat buyers, waiting for their

promised flats or residences; they surely would tre entitled to all
reliefs under the Act In such case, purchaser whe no dou b

3. i idpra ki i ri i af the o
; Ty . iad |
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enlersthe picture later surely belongs to the same class Further,
the purchaser agrees to buy the flut with a regsonghle
expectation that delivery of possession would be in accordance
within the bounds of the delayed timeline that he has knawledge
af; @t the time of purchase of the flat. Therefore, in the svent the
purchaser claims refund, on an gssecsment that he too can (like
the origing! allottee) no longer wait, and face (ntolerable
burdens, the equities would have to be moulded It would no
doubt be fair to assume that the purchaser fad knowledge of the
delay. However, to attribute knowledge that such defay would
continue indefinitely, based on an g PrIo assumption, would
not be fustified The EQUIties, in the opinion af this court, can
properly be mowjded by directing refund of the principal
amolnts, with interest @ 9% per arnum from the date the
buiider acquired knowledge of the troasfer, or acknowledged i,
32 In the present cuse, there is material o (he record
suggestive of the circumstance thae €ven as on the date of
presentation of the present appeal the Pectpancy certificate
was ot farthooming ' i

L, '8 t I aing

justice den hat § t bogst from that
fate_should be granted, in favour of the respandent, The
directions of the NCORC are accardingly madified in the aboys
o N i 1 (Emphasis supplied)

33. In the pressnt case, the complainants/subsequent allottees
had been ackno wledged as an allottee by the respandent vide
nomination letter dated 05.06.2010, The authority has
observed that the promoter has confirmed the transfer of
allotment in favour of subsequent allottpes [complainants)
and the instalments paid by the original allottee weore adjusted
I the name of the subsequent allottees and the next
instalments were payable/due as per the original allotment

letter. Also, in the Present case, the buyer's agreement was

executed between the subsequent allottees and the promoter

Page 34 af 57




W HARER/

i GUQJE-E’A"‘J | Complaint No. 2136 of 2021

34

and both the parties are bound by the terms of the buyers
agreement

Though the promised date of delivery was 25.11.2013 but the
canstruction of the tower in question was not completed by
the said date and it was offered by the respondent only on
30.12.2019 ie. after delay of 6 years 3 months approx. If these
facts are taken into consideration, the
complainants/subsequent allottees have agreed to buy the
unit in  question with the expectation that the
respondent/promoter would abide by the terms of the builder
huyer's agreement and would deliver the subject unit by the
said due date. At this juncture, the subsequent purchaser
cannot be expected to have knowledge, by any stretch of
imagination, that the project will be delayed, and the
possession would not be handed over within the stipulated
period. So, the authority is of the view that in cases where the
subsequent allottee had stepped into the shoes of original
allottee before the due date of handing over possession, the
delayed possession charges shall be granted w.e.f, due date of
handing over possession. In the present complaint, the
respondent had acknowledged the complainants as allottees
before the expiry of due date of handing over possession,

therefore, the complainants are entitled for delay possession
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charges w.e.f. due date of handing over possession as per the
buyer's agreement.

Whether delay possession charges are in the nature of
statutory legal obligation of the promoter other than

compensation?
It is important to understand that the Act has clear] y provided

interest and compensation as separate entitlement /right
which the allottee can claim. An allottee is entitled to claim
compensation under sections 12, 14, 18 and section 19, to be
decided by the adjudicating officer as per section 71 and the
quantum of compensation shall be adjudged by the
adjudicating officer having due regard to the factors
mentioned in section 72, The interest is payable to the allottes
by the promoter in case where there is refund or payment of
delay possession chargesi.c., interest at the prescribed rate for
every month of delay. The interest to be paid to the allottee is
fixed and as prescribed in the rules which an allottee is legally
entitled to get and the promoter is obligated to pay. The
compensation is to be adjudged by the adjudicating officer and
may be expressed either lumpsum or as interest on the
deposited amount after adjudgment of compensation, This
compensation expressed as interest needs to be distinguished
with the interest at the prescribed rate payable by the
promater to the allottee in case of delay in handing over of

possession or interest at the prescribed rate payable by the
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allottee to the promoter in case of default in due payments.
Here, the interest is pre-determined, and no adjudication is
involved. Accordingly, the distinction has to be made between
the interest pavable at the prescribed rate under section 18 or
19 and adjudgment of compensation under sections 12, 14, 18
and section 19. The compensation shall mean an amount paid
to the fat purchasers whe have suffered agony and
harassment, as a result of the default of the developer
including but not limited to delay in handing over of the
possession,

In addition, the quantum of compensation to be awarded shall
be subject to the extent of loss and injury suffered by the
negligence of the opposite party and is not a definitive term. It
may be in the form of interest or punitive in nature. However,
the Act clearly differentiates between the interest pa vable for
delayed possession charges and compensation, Section 18 of
the Act provides for two separate remedies which are as

under:

i.  Inthe event, the allottee wishes to withdraw from the project,
hefshe shall be entitled without prejudice to any other
remedy refund of the amount paid along with interestat such
rate as may be prescribed in this behalf including

compensation in the manner 45 provided under this Act;

ii.  Inthe event, the allottee does not intend to withdraw from the

project, he/she shall be paid by the prometer interest for
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every month of delay till the handing over of the

possession, at such rate as may be prescribed.

37. Therate of interest in both the scenarios is fixed as per rule 15
of the rules which shall be the State Bank of India's highest
marginal cost of lending rate +2%. However, for adjudging
compensation or interest under sections 12,1418 and section
19, the adjudicating officer has to take into account the various
factors as provided under section 72 of the Act,

. Whether indemnity-cum-undertaking with waiver clause
al the time of transfer of unit is arbitrary and whether
statutory rights can be waived of by such one sided and
unreasonable undertaking?

38, The authority further is unable to gather any reason or has not

been exposed to any reasonable justification as to why a need
arose for the complainants to sign any such affidavit or
indemnity-cum-undertaking and as to why the complainants
have agreed to surrender their legal rights which were
available or had accrued in favour of the original allottee. In
the instant matter in dispute, it is not the case of the
respondent that the re-allotment of the unit was made in the
name of the subsequent purchasers after the expiry of the due
date of delivery of possession of the unit, Thus, so far as the
due date of delivery of possession had not come yetand before
that the unit had been re-allatted in the name of the

subsequent allottees, the subsequent-allottees will be bound
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by all the terms and conditions of the buyer's agreement
including the rights and liabilities. Thus, no sane persan would
aver execute such an affidavit or indemnity-cum -undertaking
unless and until some arduous and for compelling conditions
are put before him with 4 condition that unless and until, these
arduous and/or compelling conditions are performed by him,
he will not be given any relief and he is thus left with no other
option but to obey these conditions. Exactly same situation has
heen demonstratively happened here, when the subsequent-
allottees have been asked to give the affidavit or indemnity-
cum-undertaking in question before transferring the unit in
their name otherwise such transfer may not be allowed by the
promoter, Such an undertaking/ indemnity hand given by a
person thereby giving up their valuable rights must be shown
to have been executed in a free atmosphere and should not
give rise to any suspicion. Mo reliance can be placed on any
such affidavit/ indemnity-cum-undertaking and the same is
liable to be discarded and ignored in its totality. Therefore, this
authority does not  place reliance on the said
affidavit/indemnity cum undertaking. To fortify this view, we
place reliance on the order dated 03.01.2020 passed by
Hon'ble NCDRC in case titled as Capital Greens Flat Buyer
Association and Ors. Vs. DLF Universal Ltd., Consumer

case no. 351 of 2015, wherein it was held that the execution
Fa ge 300l 57
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of indemnity-cum-undertaking would defeat the provisions of
section 23 and 28 of the Indian Contract Act 1873 and
therefore, would be against public policy, besides being an
unfair trade practice. The relevant portion of the said

judgment is reproduced herein below:

“Indemnity-cum-undertaking

#0. - The developer, while vjfering passession of the allotted
fats insisted upon execution of the indemnity-cum-
witclertaking before it would give possession of the allotted
flats ta the concerned allnttee.

Llause 13 of the said inGemnity-cum-undertaking
required the allottee to confirm and acknowledge that by
accepting the offer of possession, he would have no further
demands/claims against the company of any nature,
whatsoever. It /s an admitted position that the execution
of the undertakingin the format prescribed by the
developer was o pre- reguisite condition, for the defivery
of the possession, The appasite Party, in my opimion, could
not have insisted wpon clause 13 uf the Indemnity-cem-
wrdertaking The obvious purpese  behind such an
undertaking wus to deter the allottee from making any
cluim against the developer, including the claim on
account of the delay tn delivery of possession and the claim
an acoount of any latent defect which the allaties rmay find
it the apartment. The execution of such an undertaking
would defeat the provisions of Section 23 and 28 of the
Indian Cantract Act, 1572 and therefore would be against
public policy, besides being an unfair trade practice. 4ny
defay solely on account of the allottee not executing such
an undertaking would bhe attributable to the deviloper
and would entitle the allottee 1o compensation for the
period the possessian is delgyed sofely an account of his
having not  executed  the swid  undertaking-cum-
mdemmity "

39, The said judgment of NCORC was also upheld by the Hon'hle
supreme Court vide its judgement dated 14.12.2070 passed in
civil appeal nos. 3864-3809 of 2020 dgainst the order of
NCDRC
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Hon’ble Supreme Court and various High Courts in a plethora
of judgments have held that the terms of a contract shall not
be binding If it is shown that the same were one sided and
unfair and the person signing did not have any other option
but to sign the same, Reference can also be placed on the
directions rendered by the Hon'ble Apex Court in civil appeal
no. 12238 of 2018 titled as Pioneer Urban Land and
Infrastructure Limited Vs. Govindan Raghavan (decided on
02.04.2019) as well as by the Hon'ble Bombay High Court in
the Neelkamal Realtors Suburban Pvi. Litd. (supral. A
<imilar view has also been taken by the Apex court in IREO
Grace Realtech Pvt. Ltd, Vs. Abhishek Khanna & Ors.

(supra) as under:

- _that the (incorporation of such one-sided and
unreasonable clouses in the Apartment Buver's Agreement
ronstitutes an unfair trode practice under Section 2{1){r) of the
Consumer Protection AcL Even under the 1986 Act, the powers
of the constimer fora were in ao manker constrained to declare
& contraciual term as unfair or ane-sided as an incident of the
power to discontinue unfair or restrictive trade practices. An
“afair controct” has been defined under the 2019 Act, and
powers have been conferred on the Stale Cansumer Fora and the
National Commission to declars contractunl terms which are
unfair, af aull and void This Is o statutory recagnition of d
power which was fmplicit wnder the 1986 Acdt.

Int view of the above, we hold that the Developer cannot compel
the apartment buyers to be heund by the one-sided cantractual
terms contained in the Apartment Buyer's Agreement.”

The same analogy can easily be applied in the case of execution
of an affidavit or indemnity-cum-undertaking which gof

executed from the subsequent-allottees before getting the unit
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transferred in their name in the record of the promoter as an
allottee in place of the original allottee,

The authority may deal with this point from yet another
aspect. By executing an affidavit/undertaking, the subsequent-
allottees cuts their hands from claiming delay possession
charges in case there occurs any delay in giving possession of
the unit to them beyond the stipulated time or the due date of
possession. But the question which arlses before the authority
is that what does allottee got in return from the promoter by
giving such a mischievous and unprecedented undertaking,
However, the answer would be “nothing”. If it is so, then why
did the complainants executed such an affidavit /undertaking
which is beyond the comprehension and understanding of this
authority.

The autharity holds that irrespective of the execution of the
atfidavit/undertaking by the subsequent  allottees)
complainants at the time of transfer of their name as an
allottee in place of the original allottee in the record of the
promater does not disentitle them from claiming the delay
possession charges in case there occurs any delay in delivering
the possession of the unijt bevond the due date of delivery of
possession as promised even after executing an indemnity-

cum-undertaking,
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45.

cum-undertaking at the time of possession extinguishes
the right of the allottee to claim delay possession charges.
The respondent is contending that at the time of taking

possession of the apartment vide unit hand over letter dated
02.07.2020, the complainants had certified themselves to be
fully satisfied with regard to the measurements, location,
direction, developments et cetera of the unit and also admitted
and acknowledge that they does not have any claim of any
nature whatsoever against the respondent and that upon
acceptance of possession, the liabilities and obligations of the
respondent as enumerated in the allotment letter /buyers
agreement, stand fully satisfied. The relevant para of the unit

handover letter relied upon reads as under:

“Me Allottee, hereby, certifies that he / she has tuken over Lhe
peaceful and vacunt physical possession of the aferesaid [nft
after fully satisfwing himself ¢ hersell with regard to s
measurements, location, dimension and development ete. and
hereafter the Allottee has no cloim of any nature whatsoever
against the Company with regard to Lhe size, difen sion, ared,
lacation and legal status of the aforesaid Home.

Upon acceptance af possession, the liahilities and obligations of
the Company as enumerated in the allotment letter/Agreement
evecuted in favour of the Allottee stand satisfied”

At times, the allottee is asked to give the indemnity-cum-
undertaking before taking possession, The allottee has waited
for lang for his cherished dream home and now when it is
ready for possession, he either has to sign the indemnity-cum-

undertaking and take possession or to keep struggling with the
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promoter it indemnity-cum-undertaking is not signed by him.
such an undertaking/ indemnity bond given by a person
thereby giving up his valuable rights must be shown to have
been executed ina free atmosphere and should not give rise to
any suspicion, If a slightest of doubt arises in the mind of the
adjudicator that such an agreement was not executed in an
atmosphere free of doubts and suspicions, the same would be
deemed to be against public policy and would also amount to
unfair trade practices. No reliance can be placed on any such
indemnity-cum-undertaking and the same is ljable to be
discarded and ignored in its totality, Therefore, this authority
does not place reliance on such Indemnity-cum-undertaking,
Tofortity this view, the authority place reliance on the NCDRC
order dated 03.01.2020 in case titled as Capital Greens Flat
Buyer Association and Ors. Vs. DLF Universal Ltd.,
Consumer case no. 351012015, whersin it was held that the
execution of indemn'rt}r-n:um-undwtakjng would defeat the
provisions of sections 23 and 28 of the Indian Contract Act,
1872 and therefore would he against public policy, besides
being an unfair trade practice. The relevant portion of the said

judgment is reproduced herein below.
”mdemr]rf_v-r:umunn’ermkrng

30 The developer, while affering possession of the allotted
flats insisted upon execution of the indémnity-cum-
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undertaking before it would give possession of the uflotte d
flats ta the concerned alloitee.

Clause 13 of the said indemnity-cum-undertaking
reguired the aliottee (o confirm and acknowledge that by
accepting the offer of possession, he would have mra further
demands/claims against the company of any nature,
whatsoever. [t is an admitted position that the execution
of the undertakingin the format prescribed by the
develaper was a pre- requisite condition, far the delivery
af the possession. The epposite party, in my opinion, cautld
not have insisted upan clause 13 of the Indemnity-cum-
undertaking. The obvious purpose behind such an
undertaking was to deter the allottee from malking any
clufm against the developer, including the claim on
account of the delay (n delivery of possessionh and the claim
on account of any latent defect which the allotiee mreay find
in the aportment. The execution of such an undertaking
wetild defeat the provisions of Section 23 and £8 of the
Indian Contract Act, 1872 and therefore wauld be agarnst
public policy, besides being an unfair trade practice, Any
delay salely on account of the allottee not exec uting such
an tndertaking would be attributable to the developer
and would entitle the ollottes to compensation for the
period the possession is delayed solely on account af his
having not executed the said undertaking-cum-
indemaily.”

The said judgment of NCDRC was also upheld by the Hon'ble
Supreme Court vide its judgement dated 14.12.2020 passed in
civil appeal nos. 3864-3889 of 2020 against the order of
NCDRC.

It is notewaorthy that section 18 of the Act stipulates for the
statutory right of the allottee against the obligation of the
promoter to  deliver the possession within stipulated
timeframe. Therefore, the liability of the promoter continues
even after the execution of indemnity-cum-undertaking at the

time of possession. Further, the reliance placed by the
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respondent counsel on the language of the handover letter that
the complainants have waived off their right by signing the
said unit handover letter is superficial, In this context, it is
appropriate to refer case titled as Mr. Beatty Tony Vs,
Prestige Estate Projects Pwvt, Ltd. (Revision petition
no.3135 of 2014 dated 18.11.2014), wherein the Hon'ble
NCDRC while rejecting the arguments of the promoter that the
possession has since been accepted without protest vide letter
dated 23.12.2011 and builder stands discharged of its
liabilities under agreement, the allottee cannot be allowed to
claim interest at a later date on account of delay in handing

over of the possession of the apartment to him, held as under:

The learned counsel for the opposite parties submits that the
complainant  accepled  possession  of the apartment on
23724122011 without any protest and therefore cannot be
perfmitted to claim interest at a later date on gecount of the
alleged delay in handing over the posssssion of the apartment
lo him. We, however, find no merit in the contention. A perusal
of the letter dated 23.12 2011, issned by the oppasite parties to
the comploinant would show that the opposite  parties
wnilaterally stated in the said letter that they hod discharged aif
their obligations under the agreement. Even if we assume on
the basis of the soid printed statement that ha ving accepted
passession, the complainant cannot claim that the appasite
parties had not discharged all their abligations under the
agreement, the said discharge in atr opinion would not extend
to payment af interest for the delay period, though it would
cover handing over of possession of the apartment in terms of
the agreement botween the parties. In fact, the case af the
complainunt, as  articulated by his counsel is that the
commipleinant had ne option but to accepl the possession on the
termscontained in the letter dated 23.12.2011, since any protest
by him or refusal to accept possession would have further
delaved the receiving of the possession despite payment having
been already made to the opposite parties except to the extent
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of R 886,736/~ Therefore, in our view the aforesaid letler
dated 22122011 does nat preclude the complainant from
exercising his right te claim compensation for the deficiency on
the part of the opposite parties in rendering senvices ta fim by
delaying possesston of the apartment, without any justification
condonable under the agreement between the parties.”

48, The said view was later reaffirmed by the Hon'ble NCDRC in
case titled as Vivek Maheshwari Vs. Emaar MGF Land Ltd.
(Consumer case no, 1039 of 2016 dated 26.04.2019)

wherein it was observed asunder:

“7  jt would thiis be seen that the complainants wiile taking
possession in terms of the above refarred  printed
handaover letter of the OF, can, at best, he said to have
discharged the OF of its liabilities and abligations as
enumerated in the agreement. However, Ehis hand over
letter, in my opinfon, does not come in the way of the
complainants  seeking  compensation from  this
Commission under section 14{1){d] of the Consumer
Protection Act for the delay in delivery of possession. The
said delay amounting to a deficlencyin the services offered
by the OF to the complainants The right to seek
compensation for the deficiency in the service was never
given up by the complainants. Moreover, the Consumer
Complaintwas also pending before this Commisston at the
time the wnit was handed over Lo the

compluinanis. Therefore, the complaingnts. o my View,
1 . i ir ri

hand over letter and the Sale Deed has also feen got
executed by them in their fovour”
49. Therefore, the authority is of the view that the aforesaid unit

handover letter dated 02.07.2020 does not preclude the
complainants from exercising their right to claim delay
possession charges as per the provisions of the Act.

G. Findings on the relief sought by the complainants

GJ1 Delay possession charges
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50. Relief sought by the com plainants: Direct the respondents

to pay for delay in offer of possession by paying interest as

prescribed under the Act read with the rules on the entire

deposited amount which has been deposited against the

property in question so booked by the complainants.

31 In the present complaint, the complainants intend to continue

with the project and are seeking delay possession charges as

provided under the proviso to section 18(1) of the Act. Sec.

18(1) proviso reads as under.

Section 18: - Return of amount and compensation

18(1). If the promater fails to compiete or is unable to give
possession of an apartment, plot, or building, —

Provided that where an alloties does Aot intend o
withdraw from the profect, he shall be paid, by the
promater, interest for every month of delay, till the
handing over of the passession, at such rote os may be
presceibed "

52, Asper clause 11{a) of the dgreement provided for time period

for handing over of possession and is reproduced below:

“11. POSSESSION

(a)

Time of handing over the frassession

Subject to terms of this clause and subfect to the Allottes(s)
having complied with all the terms and conditions af this
Buver's Agreement. and not baing i defoult under any of the
pravisions af this Buver’s Agreement and cemphance with alf
provisions, farmalities, docunrentation ete as preseribed by the
Company, the Campean v proposes (0 hand over the passession of
the unit within 33 months from the date of start of COMSLrLction,
subfect to timely compliance of the provisiens af the Ruver's
Agreement by the Allottee. The Allattesfs) agrees and
understands that the Company shall be entitled to o groice
period of 3 months, for applving and abtaining the completion
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53.

4

certificate foccupation certificate in respect of the Unit and/or

the Prajecl”
At the outset, it is relevant to comment on the preset
possession clause of the agreement wherein the possession
has been subjected to all kinds of terms and conditions of this
agreement, and the complainants not being in default under
any provisions of this agreement and compliance with all
provisions, formalities .nd documentation as prescribed by
the promoter, The drafting of this clause and incorporation of
such conditions are not only vague and uncertain but so
heavily loaded in favour of the promoter and against the
allottee that even a single default by the allottees in fulfilling
formalities and documentations efc. as prescribed by the
promoter may make the possession clause irrelevant for the
purpose of allottee and the commitment time period for
handing over possession loses its meaning. The incorporation
of such clause in the buyer's agreement by the promoter is just
to evade the liability towards timely delivery of subject unit
and to deprive the allottee of his right accruing after delay in
possession. This is just to comment as to how the builder has
misused his dominant position and drafted such mischievous
clause in the agreement and the allottee is left with no aption
but to sign on the dotted lines.
Admissibility of grace period: The promoter has proposed

to hand over the possession of the said unit within 33 (thirty-
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three] months from the date of start of construction and
further provided in agreement that promoter shall be entitled
to a grace period of 3 months for applying and obtaining
completion certificate Joccupation certificate in respect of said
unit. The date of start of construction is £5.02.2011 as per
statement of account dated 26.04.2021. The period of 33
months expired on 25112013 As a matter of fact, the
promoter has not applied to the concerned authority for
abtaining completion certificate/ occupation certificate within
the time limit prescribed by the promoter in the buyer's
agreement. As per the settled law one cannot be allowed to
take advantage of his own wrong. Accordingly, this grace
period of 3 months cannot be allowed to the promaoter at this
stage.

Admissibility of delay possession charges at prescribed
rate of interest: The complainants are seeking delay
pussession charges at the prescribed rate. Proviso to section
18 provides that where an allottee does not intend to
withdraw from the project, he shall be paid, by the promaoter,
interest for every month of delay, till the handing over of
possession, at such rate as may be prescribed and it has been
prescribed under rule 15 of the rules. Rule 15 has been

reproduced as under:

Page 500f57



@ HARER"

i

—

ab.

L

GURUGRAM Complaint No. 2136 of 2021

Rule 15, Prescribed rate af in terest- [Proviso to section 1.2,
section 18 and sub-section [ 4} and subsection (7] of section
19]

(1]  Forthe purpose of provise to section 12, section 18; and
sub-sections (4) and {7} of section 19, the “interest at the
rate prescribed” shall be the State Bunk of Indio highest
marginal cast of lending rate +2%.

Provided that in case the State Bank of India
marginal cost of lending rate (MCLR] is not in use, It
shall be replaced by such benchmark Iending rates
which the State Bank af India may fix from time to Uime
for lending Lo the generul public,

The legislature in its wisdom in the subordinate legislation
unider the rule 15 of the rules has determined the prescribed
rate of interest, The rate of interest so determined by the
legislature, is reasonable and if the said rule is followed to
award the interest, it will ensure uniform practice in all the
cases.

Taking the case from another angle, the complainants-
allottees were entitled to the delayed possession
charges/interest only at the rate of Rs.7.50/- per sq. L per
month as per relevant clause 13(a) of the buyer's agreement
for the period of such delay; whereas, the promoter was
entitled to interest @ 24% per annum compounded at the Gime
of every succeeding instalment for the delayed payments. The
Functions of the authority are to safeguard the interest of the
aggrieved person, may be the allottee or the promoter. The
rights of the parties are to be balanced and must be equitable

The promoter cannot be allowed to take undue advantage of
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his dominate position and to exploit the needs of the home
buyers. This authority is duty bound to take into consideration
the legislative intent ie, to protect the interest of the
consumers/allottees in the real estate sector. The clauses of
the buyer's agreement entered into between the parties are
one-sided, unfair and unreasonable with respect to the grant
of interest for delayed possession. There are various other
tlauses in the buyer's agreement which glve sweeping powers
to the promoter to cancel the allotment and forfeit the amount
paid. Thus, the terms and conditions of the buyer's agreement
are ex-facie one-sided, unfair and unreasonable, and the same
shall constitute the unfair trade practice on the part of the
promoter. These types of discriminato ry terms and conditions
ofthe buyer’'s agreement will not be fingl and binding,
Consequently, as per website of the State Bank of India ie.,
https://shicoin, the marginal cost of lending rate (in short,
MCLR) as on date ie, 017 i Accordingly, the
prescribed rate of interest will he marginal cost of lending rate
+2%5 i.e,, 9.3004,

Rate of interest to be paid by complainants for delay in
making payments: The respondent contended that the
complainants have defaulted in making timely payments of the

mstalments as per the payment plan, therefore, the
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6.

1
—1

complainants are liable to pay interest on the sutstanding
payments.
The authority observed that the definition of term ‘inte rest’ as
defined under section 2{za of the Act provides that the rate of
interest chargeable from the allottee by the promoter, in case
of default, shall be eq ual to the rate of interest which the
promoter shall be liable to pay the allottee, in case of default.
The relevant section is reproduced below:
“fza) “interest” means the rates of interes! payabie by the
promater or the allottee, as the case may be.
Explanation. —For the purpose af this clause—
fi} the rate of interest chargeahle from the allottee by the
promater, in COSE of default, shail be equal to the rate of
interest which the promater shall be liable to pay the
allottee, in case of default:
(i)  theinterestpd yable by the promoler [0 the allottee shall
be from the dale the promoter received the amount ar
any part thereo/ ¢ill the date the amount or par thereof
and interest thereon (s refunded, and the interest
payakble by the allotlee t the promupter shall be from the

date the allottee defaults in payment Lo the pramater rill
the dote it is paid:”

Therefore, interest on the delay payments from the

complainants chall be charged at the prescribed rate e,
by the respondent/promoter which is the same as is

being granted to the complainants in Case of delayed

possession charges

On consideration of the documents available on record and

submissions made by the parties regarding contravention as

per provisions of the Act, the authority ie satisfied that the
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respondent is in contravention of the section 11{4)(a) of the
Act by not handing over possession by the due date as per the
dgreement. By virtue of clause L1{a) of the buyer's agreement
executed between the parties on 10.09.2010, possession of the
booked unit was to be delivered within a period of 33 months
from the date of start of construction i.e. 25.02.2011. As far as
grace period is concerned, the same jg disallowed for the
reasons quoted above. Therefore, the due date of handing over
possession comes out to be 25,11.2013. The respondent has
offered possession of the subject unit on 30,12.2019 after
receipt of occupation certificate dated 24.12.2019. The
autharity is of the considered view that there is delay on the
part of the respondent to offer physical possession of the
allotted unit to the complainants as per the terms dnd
conditions of the buyer's agreement dated 10.09.2010

executed between the parties.

. Section 19(10) of the Act obligates the allottee to take

pussession of the subject unit within 2 months from the date
of receipt of Oecupation certificate, In the present ¢complaint,
the occupation certificatp wads granted by the competent
authority on 24122019, However, the respondent offered the
Possession of the unit in question to the com PMainants only on
30.12.2019, so it can he said that the complainants came to

know about the vtcupation certificate only upan the date of
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offer of possession. Therefore, in the interest of natural justice,
he should be given 2 months’ time from the date of offer of
possession. These 2 months of reasonable time is being given
to the complainants keepingin mind that even after intimation
of possession practically he has to arrange a lot of logistics and
requisite documents including but not limited to inspection of
the completely finished unit but this is subject to that the unit
being handed over at the time of taking possession is In
habitable condition. It is further clarified that the delay
possession charges shall be payable from the due date of
possession L.e. 25. 11.2013 till the expiry of Z months from the
date of offer of possession (30.12.20 19) which comes out to be
01.03.2020.

Accordingly, the non-compliance of the mandate contained in
section 11(4)(a) read with section 18(1) of the Act on the part
of the respondent is established. As such the complainants are
entitled to delayed possession charges at rate of the
prescribed interestie. o 7 0% p.a. w.ef due date of delivery af
possession 25112013 Gl 01.03.2020 as per provisions of
section 18(1) of the Act read with rule 15 of the Rules.

Also, the amount of Rs.6,28,915/- and Rs. 3,97,640/- (as per
statement of account dated 76.04.2021) so paid by the
respondent to the complainants towards compensation for

delay in handing over possession shall be adjusted towards the
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faa.

delay possession charges to be paid by the respondent in

terms of proviso to section 18(1) of the Act.

Directions of the authority

Hence, the authority hereby passes this order and issues the

following directions under section 37 of the Act to ensure

compliance of obligations cast upon the promoter as per the

function entrusted to the authority under section 34(f):

iii.

The respondent is directed to pay the interest at the
prescribed rate Le. 930 % per annum for every month of
delay on the amount paid by the complainants from due
date of possession ie. 25,11.2013 il 01.03.2020 i.e,
expiry of 2 months from the date of offer of possession
(30:12,2019). The arrears of interest accrued so far shal
be paid to the complainants within 90 days from the date
of this order as per rule 16(2) of the rules,

Also, the amount of Rs.6,28,915/- and Rs. 397,640 /- so
paid by the respondent to the complainants towards
compensation for delay in handing over possession shall
be adjusted towards the delay possession charges to he
paid by the respondent in terms of proviso to section
L8 1) of the Act.

The respondent shall not charge anything from the
complainants which is not the part of the buyer's

dgreement. The respondent is not entitled to claim
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iv.

holding charges from the cumptaﬁnantﬁ,ﬁ' Jllottees at any

point of tme even after being part of the builder huyer's
agreementas per Jaw settled by hon'ble Supreme Courtin
civil appeal nos. 3864-3899 /2020 decided on 14.12.2020.
The complainants are directed to pay sutstanding dues, if
any, after adjustm ent of interest for the delayed period.

The rate of interest chargeable from the allottee by the
promoter, in case of default shall be charged at the
prescribed rate i.e.,9,30% by the respondents/ promoters
which is the same rate of interest which the promoter

shall be liable to pay the allottee, in case of defaultie. the

delayed possession charges as per section 2(za) of the Act.

67. Complaint stands disposed of.

68, File he consigned to registry.

N sy —"
[Sam#‘ Kumar) (Vijay Hu%—;—yai]
Member Mamber

Haryana Real Estate Regulatory Authority, Gurugram

Dated: 29.07.2041

Judgement uploaded on 14.09.2021.
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