
ffiHARER,*
ffi oURUGRAM
5 REa il& gr.flH aftqrrn

rffr JtilixEAL 
EsrArE REGULATORY AurH0Rrry

New pWD Rest House, C H
il Lines, Gurugram, Haryana aql frr+q.dt. hanq

BEFORE RATEN.?IIKUMAR, 
AD'UDICATING OFFICER,HA RYANA REA L rSiE ii:Niil,,O'O NY A Uirr O RI TYGURUGRAM -- ' /

f:,T:#::[i;,
Shri Rajesh Deshwal & Mrsn7o riai r,rr. i o t, !^rrgrn", 

Psl:l;I;nt,"rn
Golf Course Road, Cr.ig.r, _tL2Lll

v/s
M/s Native Buildcon pvt Ltd.BPTP Crest plo
Pha s e - rv, r *dI:;,' uilfdiiviha r,

:2148/Z}tB
: 3L.OB.ZOZ|

Complainants

Respondent

Present:

For Complainant:
For Respondent:

Complaint under Section 31of the Real Estate(Rugufriion

Mr. K.K Kohli, Advocate
Ms Sakshi Khattar, Advocate

ORDER
This is a compraint fired by shri Rajesh Deshwar and MrsPurnima singh,[arso referred as buyersJ under section 31" of The RearEstatefReguration and DeveropmentJ Act, 2016 fin brief ,The Act,) readwith rure 2g of The Haryana Rear Estate(Reguration and DeveropmentJ
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Rules, ZO17 againsr M/s Narive Buildcon pvt Ltd. etc.falso called as

ffi:?ff::t'.,::""'"ns 
ror rerund or Rs. r,63,s3,1,s1 /-arongwith

2' According to the comprainants, they appried for booking of aresidentiar unit in the project of the respondent known as ,,visionnaire
villas " sector 7o-A, Gurugram. Initiary they paid a sum of Rs.25,00, oo0/_on 25'05 '2013 towards booking of unit bearing No.B- 167, measuring 5328sq ft' on 2g0 sq yds prot. said unit was arotted to them on 07.06.201,3,Buyer's Agreement(BAJ or villa Buyer's Agreement [vBA] between theparties was executed on 28.70.2013. on 07.17.2013, the respondent raiseda demand of Rs.1,03,33,431/- and by avairing home Ioan, they paid thisamount in three instalments' The totar cost of unit in question was agreedupon Rs.3,99,97,760/_. Out of which, they have paid an amount ofRs. 1,63,3 I,1.SI / _ before 26.1,2.201,3.

3' As per crause 5.1 0f the Buyer's Agreement, respondent commifted tooffer possession of booked unit before 0ct.2016. comprainan* arrangedIoan of Rs'3,00,0000/-[Rupees three croresJ from HDF. Bank andTripartite Agreement among the respective parties was executed inNov'2015' As per said agreement, the respondent agreed to pay pre_EMIstill offer of possession to the complainants. Though the respondent paidinstarment of pre-EMIs ti, Nov. 201,5, but stopped paying furtherinstalments of pre-EMIs' Despite writing several emails and arso makingverbal requests' the respondent neither paid further instarments of pre-EMIs nor offered possession of booked unit.

4' After visiting the site of project, the comprainants were shocked tosee that proiect was lying in a raw and in a state of desorate, utter negrectand abandonment despite payment of s*o/o of totar sare consideration.
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They have fulfilled their obligations and made a, necessary paymentsagainst the booked unit but the respondent rniserabry faired to dischargetheir obligations and thus violated the terms and conditions of vira Buyer,sAgreernent and also the provisions of the Act.

lnr.."tairs 
of the compraint,s case in taburar form are reproduced as

Project related details
Name of the project

"Visionnaire Villas,,

Location of the project
Sector T0-A,Gurugram

Nature of the project
Residential

Unit related details

Unit No, / plor No.

Tower No./ Block No.

Size of the unit f_ .superareaJ Measuring 5328 sq ftSize of the unit l.

Ratio of carpet area and supe. r*
Category of the unit/ plot Residential

?:T:l!::ki n g [o ri gi n ar) 25.05.2013
Date of Allormentforiginal)

07.06.2013
Date of execution nf \/pn;_--
vBA be.n.tor.oln 

of vBA [coPY of 28.L0.2o13

Due date of possession as per VBA Before 26th Oct. 201,6
Delay in handing over porrurrionil
date

A,o n

nbY .o. t

-

I
XII



.f-enf 
tl to be pai d by,,ru .urponOilrn case of deli

n,.cc^-^r^_ _ ly .of handing overpossession as per clause

Payment details

Total sale consideration
Rs.3,99,9 Z,Z 60 /-Total amount paid by ;complainants Rs. 1,63,93,15L/_

5' contesting the craim of the comprainants, the respondent raisedpreliminary obiection regarding maintainabirity of present compraint. It isalleged that villa Buyer's Agreement was executed between the partiesprior to the enactment of the Act of zor6and hence provisions of this Actcannot be enforced retrospectively. Moreover, clause 1_6 ofvBA providedto refer the mafter for arbitration, in the event of any dispute. on thesereasons, compraint courd not have been fired before this forum.
6' It is again the prea of respondent that the rerief sought by thecomprainants cannot be granted. As per clause G(2) of apprication forallotment and further reiterated vide crause 6.rofthe vBA which providesfor delayed penal$ in case of delay in delivery of possession. It is furtheraverred by respondent that section-74 0f the Indian contract Act, 7872clearry spe's out the raw regarding sanctity and binding nature ofprovision ascertaining amount of compensation, provided in theAgreement' Therefore, the comprainants, if at ar, are onry entitred tocompensation under crause 6.10f the Agreement. Agreement executedprior to the registration of project under RERA shall be binding on theparties' The parties vide clause G01J of the application for allotment andclause 1'5 0f the viila Buyer's Agreement, dury agreed that subject to forcemajeure and compriance by the comprainants of a, the terms and
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conditions of buyer's agreement, the respondent proposed to hand overpossession of villa within 36 months of date of sanctioning of buirding pran

ffi ,# .of 

vBA' whichever is rarer, with further period of 180 days of

7 ' It is further the case of respondent that project in question i.e."visionnaire" has been marred with serious defaurts in timery payment ofinstarments by majority of buyers, which caused major setback to thedevelopment work and thus proposed timerines for possession stooddiluted' Respondent kept updated/informed the comprainants about thestatus of construction and progress in the unit/project vide emairs.unit inquestion is being completed as per specifications as weil as the viraBuyer's Agreement' Possession of said unit shall be handed over shortly.Though' the possession of unit was supposed to be offered to thecomplainant in accordance with the agreed terms and conditions of VBA' subjectto the'force majeure event. crause1.5 and 5.1 0f the vBA, givesthe respondent extension of time to comprete the project. It wasendeavour of respondent to comprete the project/unit in a timery manneras per terms and condiilons of vBA and hence no defaurt whatsoever hasbeen commifted by it.

B' It is not denied by the respondent even that the project in questionwas neither complete nor any completion certificate had been received ti,the date when the act came into force. In this way, it was an on_goingproject and as per section 3[1J of the Act, the deveroper was duty bound toapply for registration of project within 3 month from date ofcommencement of the Act' The provisions of the Act are thus appricabre tothe project in question' so far as provisions of arbitration crause in vBA isconcerned' during arguments, even counser for respondent did not stresson this issue' No such initiation was take n by any ofparties. In this way
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none of parties appeared serious on the crause of appointment ofarbitrator' Moreover' provisions of the Act of 20r6efficaciousry dear withrights and obligations of builder as weil buyer. Being speciar act, provisionsof the Act get preference over agreement between the parties.9' As stated earlier the respondent was obriged to handover possessionof unit in question within 36 months of execution of vBA which wasexecuted between the parties on 28.1,0.2013, counting in this way, the dareof possession comes to 28.10.201,6 0ron 28.0 1.201,7 if three months graceperiod is added' Apparently, the respondent faired to comprete the projectti'this date, what to say offering of its possession.
10' so far ?s' plea of respondent that comprainant courd craimcompensation for delay in possession onry as per vBA is concerned, as perlearned counsel in complainant it was unilateral provision, inserted assuited to builder when there is specific provision in the Act, in this regard,same will prevail upon terms of VBA.

1'1" Even as per respondent same was obriged to hand over possessionwithin 36 months of vBA or date of sanction of buirding pran whichever islater with further lBOdays of grace period. There is no evidence to verify aswhen building plans were sanctioned. Taking day of vBA, due date ofpossession comes to 28.10.201,6. No force majeure circumstances orestablished on record, due to which respondent courd craim benefit ofaforesaid grace period' It cannot craim benefit of grace period, withoutcompelling circumstances' Project is thus too much derayed. Respondentfailed to handover possession of the ailotted unit to the comprainants intime' The complainants are therefore well within their right to ask forrefund of amount' along with interest and compensation. The compraint inhands is thus allowed. Respondent is directed to refund the amountsreceived from complainants within 90 days from today, arong with interest
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@ 9'3o/o per annum from the date of payments ilrr rearisation of amount. Inaddition to this, the respondentis arso directed to pay Rs. 1,00,0 o0/_ (onelacJ as costs to the complainants.

1,2, File be consigned to the Registry,

sL.ol.2o21 (RAIENDE- JK
Harvana -"i$ltdicating officer'

til"'fff#a 
to rY A u th o ri tY

Harera
Typewritten Text
Judgement uploaded on 07.09.2021


