@ HARERA
& GURUGRAM Complaint No. 1151 of 2020

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no. ;) 1151 0f2020
First date of hearing: 07.04.2020
Date of decision :} 12.11.2020

1. Mr. Vishesh Kumar Sood
2. Mrs. Kanan Sood
Both R/o: - [-815, Jalvayu Towers,‘ __

Sector-56, Gurugram Complainants

A
M/s Raheja Developers leted 4 ,

Reg. Office: - W4D, 204/5, Keshav Kunj,

Western Avenue, Cariappa Marg,

Sainik Farms, New:Delhi-110062.

Also, at: - Raheja Mall, 3" floor, Sector-47,

Sohna Road, Gurugram 122001 | ~  Respondent
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-

CORAM: Nl |
Shri Samir Kumar ‘' S i

i Member
ShrlsubhashChanderﬁysh

Member

T——
4 G

APPEARANCE: = = & b T T A
Sh. Rishabh Gupta /- | Advocate forthe complainants
None | - Advocate for the respondent

T
.
Fg

ORDER
1. The present complaint dated 03.03.2020 has been filed by the
complainants/allottees under section 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act)

read with rule 28 of the Haryana Real Estate (Regulation and

Development) Rules, 2017 (in short, the Rules) for violation of
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section 11(4)(a) of the Act wherein it is inter alia prescribed
that the promoter shall be responsible for all obligations,
responsibilities and functions as provided under the provision
of the Act or the rules and regulations made there under or to
the allottee as per the agreement for sale executed inter se
them.

2. The particulars of the pri @gﬂetails of sale consideration,
L # {é;‘“_‘z

the amount paid ng mplainants, date of proposed

handing over the pgssessgon delaf? perlod if any, have been
‘g‘ .
detailed in th@fOllQWlng tabular form:

S.No. Heads AN : Informatlon

1 Prolect%ame and locatlon : Rahe]a§hllas" Sector-109,
‘* séas ég Di,stmct;% Gurugram.

2 f i 14- 815 acres

Nature of the ngjecg 1 '. O} gr-oup Housing Colony

4. DTCP license no. ’ﬁnd valldlty 257 of 2007 dated 07.11.2007 valid

status | * ) till 06:11.2017.
5. | Name oflicensee . "+ || Brisk Construction Pvt. Ltd and 3
- others
6. | RERA Registered/not registered Re'gistel"ed vide no 90 0of 2017
dated 28.08.2017
7. RERA registration valid up to | 5 years from the date of revised
Environment Clearance;
8. | Allotment letter 29.08.2011
[Page 25 of complzint]
9. Date of execution of flat buyer’s 29.08.2011
agreement-Shilas [Page 28 of complzint]
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10. | Unit no. IF6-04 Independent floor, 3 floor,
Tower-6,
[Page 30 of complaint]
11. | Unit measuring 2317 sq. ft. super area
[1998 sq. ft. on 3rd floor and
556 sq. ft. terrace/court area]
[Page 29 of complaint]
12. | Payment plan “Installment payment plan”
AR, [Page 53 of complaint]
13. | Total consnderatio 'i{,@jsf f_.pr Rs.93,49,612/-
Applicant  ledges '-'“dé
31.08.2017 (page” ™
complaint) _ -“&i Sy __r A :
14. |Total a g%ﬁ“*&nﬁféd by th’eﬁ R§,18'2{32,635 7
complama@gé $ per.Applicant \ O\
ledger datéﬁ 1.08:22017 (page | % |
79 of comﬁlamt] : b=
15. | Due date of delivery of 101.03:2014
possession.in case of
independent floor as per |
clause 4.2 of the ﬂat buyer
agreement: 24 n;on;hs from 4.
the date of the éxecu‘non of the |-
agreement and after prowdlng
necessary infras
sector by the gover ) |
6 months grace penod sl hind
[Page 38 of complamt] w 1 B 1 A /|
16. | Delay “in “handing  over | 6 years 8 months and 15 days

possession till date of this order
i.e.12.11.2020

As per clause 4.2 of the flat buyer agreement, the possession

was to be handed over within 24 months from the date of the

execution of the agreement and after providing of necessary
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infrastructures in the sector by the government along with
grace period of 6 months which comes out to be 01.03.2014.

Clause 4.2 of the flat buyer agreement is reproduced below:

4.2 Possession Time and Compensation
“That the Seller endeavors to give possession of the
Apartment to tth]locgee(s) within thirty six (36) months

in case of toWer.s‘;,-j’:}hd “Thirty (30)months in case of

independen;ﬂoo& from the-date of the execution of this

Agreerﬁénﬁﬁ nd%ﬁ}f ﬁ'};ﬁéui‘din‘g figcegsary infrastructure in
;j} ‘“‘%@ g‘:s Ws ¥
the see?‘of by the Government butsubject to force majeure,

,.wn

c:r@umsganceg argd peaSonsi beyond the control of the
3%; ‘§ ‘W% 3} w z\_s g iF e §
company :..ﬁ .

i §E N YO/

LR Ty

-'«o.m.wW

The complainé:nts submltted that tTle respondent had
advertised about their prolect under name and style “RAHEJA
SHILAS"” situated in Sector- 109,gGurug’ram alleging to be
consisting of .many |advance I;ec_lilr_ggiogi_\es'f} and amenities/
infrastructures. Pursuant to .the lucratiffe offer and strong
market hold of the respondent, the complainant had shown
interest in the said project and agreed to purchase a Flat in the
said Project. The said project is stated to be Low-Rise

independent floor. The complainant booked a Flat cornprising
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of 2317 sq. feet and 556.00 sq. feet terrace/ Court area as
mentioned in the Flat Buyer Agreement and Allotment letter
attached herewith. The complainant was Apartment no. [F6-

04 admeasuring 2317 sq. feet and 556.00 sq. feet terrace /

Court area;

5. The complainants submitted that till date no possession has

been handed over to/t ~_&’;@ainant and whenever the

used to give falysewanléggnceg t}% r:he complainant about the
completion of. theyﬁ;eé&and reﬁsed aafe of possession;

6. The complamant submitted that the complamant regularly
contacted the respondent through telephonically as well as
through emaﬂ, to get tﬁe ﬁnal date of possessmn but the

respondent W1th maleﬁde ’ﬁ“ntel;tmn ‘were not giving the

M%

The co&plamant also sent

various lettetrj_'two-.; 'c_hf”e‘”@%esboh ' 9 nform/commt the final
date of deliveit}f';qf possession but “the respondent being in a
dominant positionwand being a powerful person, never relied
to the request made by the compliant;

7. The complainants submitted that the respondent in their email
dated 18.12.2018 informed the complainant after several

request that they have applied for the Occupation certificate
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for project ‘Shillas Independent Floor’ but no occupation
certificate has been received yet. The intention of the
respondent clearly elucidates that the respondent, on their
part has delayed submitting the application before the
Competent Authority for obtaining occupation certificate. It is
submitted that after very inspection, the complainant came to
know that the respondeﬁt '.‘h'as applied for occupation
certificate in May’ 2017. 'I!he possessmn was to be handed over
by February’ 2014 and the respondent has submitted the

\; Sy wz- g g-)‘& \'\

application for ogtgmmg @Q wé&made onlym May 2017 which

i%

is still pendgng till date:,:_ Thus;};z“tl'gere ;é’é@d lay of 6 year in

#&
F =
k&

i:;gii

[ |

handing over I'gjes'sessi_'on_;‘_;cill now,
The complaiﬁaﬁh{ts" submitted that after ‘exhausting all his
patience had laetly contgcted’ the respondent representative
for providing the final revised date of possession of the said
and its OfﬁCi%E:}Hg?jée’;tb%ci?__‘{igi o;f __ggt@i?’:{gﬁgfrstly arose in the
month of Februar&r’ 2014 where the respondent failed to
deliver the possession of the said apartment and still it is
continuing one as possession has not been handed over to the

complainant till now. Thus, the complainants have legal right

to file the present complaint before the Authority.
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Hence, this complaint inter alia for the following reliefs:

i. to direct the respondent to pay the delayed possession
charges at the prescribed rate of interest on amount paid
by the complainant i.e. Rs. 82,35,148/- w.e.f. February
2014 till hand over of physical possession, within 90 days

from the date of order and monthly interest on regular

basis before 10t day__a“:_f“; ch honth;
ii. to direct the responaentg 0% )érowde the possession of the
flat as soon as posslble after completlon of all necessary

documents Obtamed@from Concerned Departmem S.

9. On the date of hearing, the AUthoﬁty; explained to the
respondent/prom%er about the c?nmaventlon as alleged to
have been comﬁnﬁge\ﬂ m relatlomtp segtlon 11(4)(a) of the Act

to plead guilty or not to pleaﬁ%%;ty

10. d?nﬁlamt on the following

grounds:
I. That the 'complaiﬁt is r'ylei'cher maintainable nor
tenable and is liable to be out-rightly dismissed. It was
submitted that the instant complaint is absolutely

malicious, vexatious and unjustifiable and accordingly
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has to pave the path of singular consequence, that is,

dismissal;

that the complainant booked floor No. IF5-04, in
Raheja Shilas, Sector 109, Gurugram vide Application
form dated 23.04. 2011.The Respondent vide Letter
dated 29.08.2011 jssued Allotment Letter to the

Complainant. Booki

done prior to *;“’actment of the Real Estate
(Regulatlgn and D[évelopment) Act, 2016 (hereinafter
referre(ﬂfb as “RERA _ ﬁﬁ@ %a@gd the provisions laid

dOW{l the  said v""‘Act -:E_lnimt be applied

M&

retrospez:tlvely Although Ehe prowsmns of the RERA,
2016 are not apphcable to the facts of the present case
in hand yet wlthout.prgjudlce and in order to avoid
complicatiidﬁs lateron, ;tgl{;%re‘ép'dndent has registered
the project with-the Autﬁorlty The said project is
reglsityer‘éd ég;%?e% RE&A vgfhgﬁReg;gratlon No. 90 of
2017 dated 28, 08 20 17 T_lgp Quthorlty had issued the
said certlﬁcate whrch 1s*vaﬁd fora penod of five years

commencing from 28.08.2017 the date of revised EC;

that the request for grant of occupation certificate for
the unit allotted to the complainants in the Project
was made before the publication of Haryana Real
Estate (Regulation and Development) Rules, 2017,

That after completion of construction of Atharva
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towers and Shilas Towers, the company applied for
Occupation Certificates. The Department of Town and
Country Planning, Haryana granted two occupation

Certificates consisting of all high rise Atharva Towers

and Shilas Towers vide its letters bearing Memo No.
7ZP-331/SD(BS)/2014/10384 dated 20.05.2014 and
Memo No. ZP- 331/SD[BS)/2014/26665 dated

i e
AN Y

that the constructlon actlwty of the Raheja Shilas -
Indepeqdent Flpors (IF) which. consists of low rise

ﬂoor aﬁaftment is already completed and only after

%«w‘f

comfplgt%on qf %gnstructlon of Q}Q Raheja Shilas -

i

Independent Floors [IF) the §espondent applied for

grant of Oqcupatlon Cert' if the Department of
Town and Country Elanﬁmg, lf;ryana on 05.06.2018
and the same IS silll pendmg w1th the department. It
is sub“rmtted that the apartments are ready for
delx\fery as is-evident from_ the report of DTCP dated
31.07.2018. It was further 'éubmiffed that the physical
possession may only be offered to the complainants
after obtaining Occupation Certificate from the

concerned department.

that the Respondent vide its Email dated 05.09.2016

informed the complainants that the construction work has
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already been completed and finishing work is in progress
which will be installed once the possession is offered
because once these fittings are installed, the defect
liability period starts, Further we have to apply for the OC
and the same will be immediately be applied once we
received the sewage water and electricity connections

etc. which are stl,%g’?]

VI. that desplte the reﬁs :

d@@de@?ﬁﬂﬁllmg all its obligations
as per"f}}lte*" prov?mé'n ?ald down by law, the

gove;rnrhe*nt agenc.ie--s. n:ve falled rnlserably to provide
essennal basic mfrastructlire facﬂ]tles such as Roads,
sewerage line, water and electricity supply in the
sector where the said prolect is being developed. The
developme&tﬁ%e& roards, sewerage, laying down of
water& and %‘ié’&rlaty eupply lines has to be

WQ‘W"”V%;

undertaken % bﬁﬁ the

i WMW:& :

authorltles and is not w1th1n the power and control of

r?éeghéd governmental

the responéent grtherefore ‘the respondent cannot be
held liable on account of non-performance by the
concerned governmental authorities. The respondent
company has even paid all the requisite amounts
including the External Development Charges (EDC) to

the concerned authorities.
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. Copies of all the relevant documents have been filed and

placed on the record. Their authenticity is not in dispute.
Hence, the complaint can be decided on the basis of these
undisputed documents and submission made by the parties.

The Authority on the basis of information, explanation, other

submissions made, and the documents filed by the parties is of

. \

‘‘‘‘‘‘

complaint.

Arguments heard

The authorlty has completew]urf%dlgtlon to decide the

1" %N@g i

complaint regardmg non: complla?ce of obligations by the

-

in .%Imml Slkkﬂ v/s M/s EMAAR MGF Land

Ltd. leavmg 351de c mpergsatlon whlch 15 to be decided by the
adjudicating ofﬁcer lf laursméd By tha complamant at a later
stage. ‘ _

On consideraéaﬁ of the doéun;fents:j and suij_missions made by
both the parties. regarding contra\iiention of provisions of the
Act, the Autﬁ;)rity is satisfied that the respondent is in
contravention of the provisions of the Act. By virtue of flat
buyer agreement executed between the parties on 29.08.2011,

possession of the booked unit was to be delivered within

stipulated time period of 24 months and further 6 months
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grace period. Therefore, the due date of handing over
possession comes out to be 01.03.2014. Further, the
respondent till date has failed to obtain the OC as well.
Accordingly, it is the failure of the respondent/promoter to
fulfil his obligations, responsibilities as per the flat buyer
agreement to hand over the___possession within the stipulated

period. Accordingly, . thif

n:compliance of the mandate
e

contained in section 11( ) d with section 18(1) of the

Act on the part, o‘f gthe ré 9”en% s, established. As such

complainants are t:ntltled to -dela); poséésswn charges at the
prescribed r:gte of interest i.e. @9.§30%_: p-a. w.ef 01.03.2014
till the actualE physical pogsesbion ofth‘e imbléed unit as per the
provisions of sectlou 18(1) of the Ajgt read with rules 15 of the
Rules -, E % ) 7/

Hence, the AkLthorlty he'

this order and issue the

following dlrectlons under section 34(f) of the Act:

S, %, %
b . %
& i

i. The respondent is di‘re_t;ted:i\ to' pay interest at the

prescribed rate of 9.30% p.a. for every month of delay
from the due date of possession i.e. 01.03.2014 till actual
physical possession;

ii. The complainants are directed to pay outstanding dues, if

any, after adjustment of interest for the delayed period;
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iii. The respondent is directed to pay interest accrued from

01.03.2014 till the date of this order to the complainants
within 90 days from the date of decision and subsequent

interest to be paid by the 10th of each succeeding month;

iv. The respondent shall not charge anything from the

17.

18.

complainants which is not part of the flat buyer

agreement;

v. Interest on the due payments from the complainant shall

be charged at thE»QFQSCrlbed rate @9.30% by the
e

promoterﬁwhlch 1s t:he sam,e“as %s” bemg granted to the

W é

complamants in case of delaye("l possesélon charges;

Complaint stands d.lsposed of ;
¢

File be consngn-e@d_-tg 'r.e_gls_try_5

(Sarrli'/l(umar] W [Subhaﬁh Chander Kush)
Member. = . $ 4 8 9.4 Member

Haryana Real Estate Regulatory Authority, Gurugram
Dated: 12.11:2020-/ | % \J N/ 1A V |

Judgement Uploaded on 01.12.2020.
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