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section 11(4)[a) of the Act wherein it is inter

that the promoter shall be responsible for

responsibilities and functions under the provisi

the rules and regulations made there under o

as per the agreement for sale executed inter se

2. The particulars of the project, the details of sal

the amount paid by the complainants, da

handing over the possession, delay period,

detailed in the following tabular form:
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Heads

Project name and location ;rrit[rn

Project area

[as per

Nature of the project Reside

DTCP Iicense no. and validity
status

1.24 of
v;rlid til

M7; D;Name of licensee

RERA Registered/ not registered

RERA registration valid up to

Unit no. [as per the allotment
letter)

Unit measuring

RO45T

Tower

1 ioo;

lia prescribed

ll obligations,

n of the Act or

to the allottee

:hem.

consirleration,

e of prroposed

ny, have been

tion

n", Sector 2, Sohna

rugram.

75 acres

nd schedule detail
in the DTCP licepcel

tial Plotted Colony

014 dirted 23.08.2014

22.08.201.9

phin 13uild well Private

and 10 others

d vide no.97 of
ted 24.08.2017

22204.,22nd floor,
2

. ft.

LrealIsuper

Peqe 2 of, L8

S.No.

L
Road,

Limi

2077
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3. As per clause I (25) of the allotment letter, the possession was

to be handedrover by March 201.9, plus further grace period of

6 months. Clause I (25) of the allotment Jl,etter is reproduced
tiajn

hereinafter.

"I. POSSESSION OF ALLOTTED FLOOR/,{PARTMET\IT

25. The possessron of the allotted floor/apartmer,,t shall be

given by March 2079 with an extended grace period of

6(Six) months. The developer also egrees to cotnpensate

Complaint tt{. zao a,f ZOZO

L0. Date of execution of allotment
letter

04.04.2

[Page 1

15

of cornplaint]
11. New unit no [as per

memorandum of understanding)
2002,2

[Page 3
'h floor, Tower- TZ

of complaintl
L2. Payment plan Subvention Payment Plan

[Page 1f of cornplaint]
13. Total consideration Rs.63,31

[as per 
I

of comp

,800 /-
,aymetnt plan Page 13
aintl

L4. Total amount paid by the
complatnant

Rs.66,6

[as per r

receiver

1,290 /-
tatement of paymelnt

l
15. Due date of delivery Q[.r ,1,-_,.

possession as per clauSe;l:[25J of
the allotmentlptter: by March
201,9 + 5 morith's grace period.

[Page 19 of complaint]

30.09.2

,

L9

16. Delay in handing o\ier possession
till the drrte of order i.e.
27.t0.2020

1 'years

[Note: -

beren ha

nd27 days

'ossession has not
ded over so far]

77. Status of the project . Orlgoinp

Page 3 of 18
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the Allottee(s) @Rs. 5.00/- per

Floor/Apartment per month for on.

possession of the Floor/Apartme

promised period plus the grqce pe

Upto the Offer Letter of po

possession whichever is earlier"

The complainants submitted that the re

company had earlier issued an allot

04.04.2015 in favour o1' Mrs. Mamta Mi

Kumar Mittal for unit no. R045T1.22204,2

Sector-2, Sohna Road Gurugram. They rec

respondent/promoter company stating th

and their unit in the project are being swa

the respondent/promoter company shi

unit no. 2002, tower-T2 in the same p

confirmation mail dated 09.05.2

respondent/promoter company after wh

singed revised subvention MOU for the ne

5. The complainants submitted that the

allotment letter on 04.04.201.5. The resp

failed to handover the possession of the u

6. 'l'he complainants submitted that there

4.

project from very beginning and these fact we
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hidden

of the

almost

from them by the respondent. Th

project then also, but due to disbr

B0o/0. []y bank, they were bound t

7.

project. They were also assured by the r

that there wouldn't be any sort of h

regarding this project.

l'he complainants further submitted that

askecl for the refund of their EMIs from Su

initially hesitated to refund it back bu

exchange and pressure from their side

giving their per IiMIs cheque but that too

after receiving just two cheques further

stopped by Supertech and then on 29-1,1-

mail from Supertech saying that it will no

them the EMI cheques rather it offered

they were requestr:d to opt for any of the

a) Shift to ready to move-in inventory

unit. Please visit our office to check

b) We will pay 1/3,a of your pre

monthly basis and balance will be

possession.

wi

rse

hed tr: get out

ent ol loan of

CO tinue with the

spo

ssle

ent c:ompany

in th e future

they ntar:ted and

rte h, which were

aft

1B

be ble to provide

em options and
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r a long mail
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for a whilc as
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optio ns:-
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tory.
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at tht: time of
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c) You can opt for rental accommodati

which rent will be borne by the co

and pre-EMIs will be borne by you

at the time of possession. Which

Hence, this complaint inter alia for the

direct the respondent to pay bare in

byer to bank along with interest as p

iii.

ii. direct the respondent to pay EMI

till the offer of possession of our unit

direct the respondent to handover p

On the date of hearing, the Authori

respondent/promoter about the contrav

have been committed in relation to sectio

to plead guilty or not to plead guilty.

'l'he respondent c:ontested the complai

grounds. The submission made therein, i

I. that Complainant booked an ap

no. R045T1,22204, in,'l'ower T -L2,

area of 1200 sq. ft. (approx.) for a

Ii.s. 63,38 ,800 /- vide a booking for

II. that consequentially, after fully

B.

9.

various contractual stipulations a

Page 6 of 1B
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the said apartment, the complaina

buyer agreement dated 04.04.201,6

submitted that as per Clause 25

conditions of the agrcement, the

apartment was to be given by M

additional grace period of 6 month

III. that as per clause 25 of the agreeme

delay in giving possession of the a

be given to allottee akin to the

booked their apartment under any

as 'No EMI till offer of possession,

scheme.' Further, it was also cat

that any delay in offering po

Majeure' conditions would be

aforesaid possession period.

that the consent of the complaina

was re-allotted a new apartment in

unit no. R045T2020002 in 'l'ower

project vide agreement dated 10.05

the agreement were the same, ex

possession was advanced to Decem

additional 6 months grace period.

IV,
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V. that the complainant had elected th

whereby the complainant, the Res

party Bank had executed a Tripa

TPA inter alia determined th

complainants and the responde

sanctioned by the Bank for the sai

Clause 4 of the TPA, the responde

Pre-EMI instalments for a period

01.06.2015 which ended on 31,05.

it was incumbent on the Complaina

That in interregnum, the pandemic

the entire nation since March 2020.

India has itself categorized the sai

Majeure' condition, which autom

timeline of handing over possession

the complainant. Thereafter, it w

note that the construction of the Pr

and the delay if at all, has been due

imposed lockdor,l,ns which stal

construction activity. f ill date,

VI.

embargos qua construction at full o erati
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VIL that the said project is

VIII.

Authority vide registration no.

24.08.2017 and the completion d

llegistration is June 2021;

that the delay if at all, has been beyo

respondents and as such extran

would be categorized as 'Force

extend the timeline of handing ov

the unit, and completion the projec

IX. that the timeline stipulated un

agreement was only tentative, subj

reasons which are beyond the con

The respondent in an endea

construction within the stipulated

to time obtained various licenses, a

permits including extensions, as a

Evidently, the respondent had ava

and permits in time before starting

X. that apart frotn the defaults on the

the Complainant herein, the delay in

was on account of the lollowing reaso

were above and beyond the control o1'

wit

dth control of the

ircurnstances

', an,J wouldJeu

t posserssion of
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shortage of labour/ workfo

market as the available labo

their respective states d

employment by the Central

under NREGA and JNNURM S

that such acute shortage of

other raw materials or the

licenses, sanctions by differe

not in control of the respond

all foreseeallle at the time

project and commencement

complex. The respondent ca

responsible fbr things that a

respondent,

XI. that compounding all these extran

the Hon'ble Supreme Court vide ord

imposed a blanket stay on all cons

Delhi- NCR region. It would be app

'llues' project of the Respondent wa

the stay order, and accordingly,

construction activity for a consid

pertinent to note that similar sta

rabl
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passed during winter period in the

well, i.e. 201,7 -201U and 201,8-201.9.

ban on construction activity at site l

a long-term halt in construction

complete ban the concerned labor

traveled to their native villages or I

states, the resumption of work at

process and a steady pace of cons

after long period of time.

The Authority vide order dated 26.02

respondent and his counsel to file reply wi

an advance copy to the complainant subj

of I1s.10,000/-to be paid to the complain

directions for filing of reply, the respond

reply till date. 'l'he authority observ

contravention of the above the responde

for a cost of Rs.5,000/- vide order dated 0

to the complainants. The cost has

27.1,0.2020 vide cheque no. 443526 dat

10.

authority.

Copies of all

placed on the

the relevant documents h11.

record.'fheir authenticit
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Hence, the complaint can be decided

undisputed documents.

The Authority on the basis of information

other submissions made and the docu

parties is of considered view that there i

hearing in the complaint,

Arguments heard.

The authority has complete jurisdict

complaint regarding non-compliance of

promoter as held in Simmi Sikka v/s M/t

Ltd.leaving aside compensation which is

adjudicating officer if pursued by the co

stage. 'fhe same has been upheld by the

Haryana High Court in CWP bearing no.

as Experion Developers Pvt. Ltd, 7s .S

Others decided on 1-6.10.2020.

On consideration of the documents and s'

both the parties regarding contravention

Act, the Authority is satisfied that th

contravention of the provisions of the A

I [25) of the allotment letter executed be

04.04,.2015, possession of the booked uni

13.

1.4.

15.

the basis of these

nde lanzrtion and

EM, R MGF Land

fileci by the

eed of further

decide the

tions; by the

ecide:d by the

ant at a later

le Punjab and

of 2018 titled

Haryana &
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within stipulated time i.e. by 31.03.2019 p

months. Therefore, the due date of hand

comes out to be 30.09.20t9. The authori

view that there is delay on the part of the

physical possession of the allotted unit to

per the terms and conditions of the all

04.04..2015 executed between the parties.

0C has been granted to this project. IIence

treated as on-going project and the provi

be applicable equally to the builder as wel

Under the subvention scheme there is a

between the allottee, financial institu

wherein the financial institution is requi

amount sanctioned in favour of the allo

per the schedule of construction. It is an o

of the builder to pay the pre-liMI interest

of possession to the financial institutio

allottee. Also, a MOU is entered between

builder.

In the instant cornplaint, the allottees

entered into a M0tJ dated 13.05.201-6 wh

as per clause (b) has undertaken to pay t

t6.

L7,
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of possession with regard to the booked u

buyer, The said clause is reproduced as u

"(b) That the tenure of this subvention

by Indiabulls Housing F'inance Limi

developer expects to offir of possessi

to the buyer by that time. However, if d

possessio n offer of the booked unit g

Developer undertakes to pay the pre-E

offer of possession with regards to the

to the buyer"

Further, clause (e) of the MolJ provides

offer of possession letter the subven

treated as closed and the buyer shall be

entire EMI of his bank. Also, clause [f) of th

under;

"(fl That the present Memorandum o

addition to the Allotment Letter ex

parties and all other conditions/si

under this MOU shall be governed by

Allotment Letter and company polici

Pag'z 14 ol' 1 B
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No doubt, it is the duty of the allottee

payments in e manner and within the

agreement for sale as per the obligations

of the Act reduced in writing or as mutuall

the Jrromoter and allottee. But the M

agreement both stipulate that the pay

handing over of the possession of the un

period as per the agreement to sell.

documents being supplementary or inc

legally enforceable against the promote

absolve himself from its liability frorn payi

That in the National Consumer Dispu

New Delhi in the case of IDBI Bank Ltd.

Shqrma & Ors., 2078 it was held that

payment plan, the buyer has no liabiliry

paying any interest or pre EMIs till the

all interest amount accrued during the p

possession would stand waived of with re

it is proved that the builder violated the

of contractual obligations contained in

agreement/ MoU respectively.

is

thr

18,

t9.

.780 ol 2020

ke nr:cessary

me ified in the

twi in stipulated

ag to between

[6) and te(7)

d 'l'ri-partite
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r the special
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/s1

Ua
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F'urther, in the case of Bikram Chatterji

Ors, Before the Hon'ble Apex court in

of 2017 wherein vide order dated 23.

Amrapali Judgment) it was held that whe

fulfil his obligations under the subventi

causing a double loss to the allottee

intervene and the builder has to comply w

is proved that there was diversion of fund

Therefore, the terms and conditions of al

BBA, MoU and Tri-partite agreement cl

developer is under liability to pay the p

part of the loan amount received and any n

be in violation of Section 11(4) of th

promoters fails to keep its obligations

scheme. In such cases the allottee has all t

under the I{llRA Act under Section 31- w

aggrieved person may file a complaint w

adjudicating officer for any violation or c

provisions of IIERA or the rules and

20.

thereunder against any promoter or real ate

Page 16 of 1B
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Accordingly, the non-compliance of the

section 11(4)(a) read with section 1B(1)

of the respondent is established. As such t

entitled to delayed possession at rate

interest @ 9.300/o p.a. w.e.f. 30.09.201

possession as per provisions of section 1

with rule 15 of the Rules.

22. Hence, the Authority hereby pass the follo

directions under se,ction 34(0 of the Act:

'Ihe respondent is directed to pay

interest at the prescribed rate of 9

month of delay from the due da

30.09.2019 till the actual offer

obtaining the Occupation Certificate

on the rest of the amount which the

l'rom the pocket on amount of rai

provisions of section 1B(1) of thc Ac

The complainant is directed to pay

:rny, after adjustment of interest for t

'fhc respondent is directed to pay in

I.

II.

III.

30.09.2019 till the date of this order tot
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within 90 days from the date of deci

interest to be paid by the L0tt of each

The respondent shall not charge

complainant which is not the part of

Interest on the due payments from t

be charged at the prescribed ra

promoter which is the same as is b

complainant in case of delayed posse

Complaint stands disposed of.

File be consigned to registry.

N)9-
(Subhash Chander Kush)

M ember
Haryana Real Estate Regulatory Autho

Dated:Z7 .10.2020

IV.

V.

23.

24.
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d subsequent

ing month;
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otment letter.

Lplainant shall

'.300/o by thc

nted to the

harges.
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