B HARERA

& CURUGRAM Complaint No. 2116 0f 2019
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no. : 12116 0f 2019

First date of hearing:  04.10.2019
Date of decision : 1 03.01.2020

Smt. Neerja Talwar
R/o: B-48, Rosewood City, Sector 49, Gurugram Complainant

Versus

Cosmos Infra Engineering (Indla)'Pvt Ltd

Gt

Office: A-5, C-5, D-5 Vandhna Bulidmg, Tolstoy Respondent
Marg, New Delhi- 110001

CORAM: A o <2l vy

Shri Samir Kumar 7« " 1 Member
Shri Subhash Chander Kush =~ Member
APPEARANCE: .

Shri KK Talwar | . Husband of Complainant

Shri Vineet Chadha- = ~~ = Advocate for the complainant
None for the respondent Advocate for the respondent

ORIE)ER

1. The present complamt dated 04.06.2019 has been filed by the
complainant/all@ttee in Form CRA under section 31 of the Real
Estate (Regulation and Dévélopment) Act, 2016 (in short, the
Act) read with rule 28 of thé Haryana Real Estate (Regulation

and Development) Rules, 2017 (in short, the Rules) for
violation of section 11(4)(a) of the Act wherein it is inter alia
prescribed that the promoter shall be responsible for all
obligations, responsibilities and functions to the allottee as per

the agreement for sale executed inter se them.
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2. The particulars of the project, the details of sale consideration,

the amount paid by the complainants, date

of proposed

handing over the possession, delay period, if any, have been

detailed in the following tabular form:

S.No. | Heads
1. | Project name and location “Cosmos |Express 99" in
& Village Dhankot, Sector 99,
Gurugram.
2. | Projectarea " 12.031 acres
3. | Nature ofﬁrc’ijiect”f Group housing complex F
4. | RERA registered/not 62 of 2019
registered d ) |
5. | RERA fegi§iérafidn validupto 30.09.2021
6. | License no. & validity status 70 of 2011 dated 22.07.2011
SATE o valid up tg 21.07.2015
7. | Promoter 1 / Na;;ne§ of the | M/s Shivnandan Buildtech
licensees A ® o eviLid
Promdtérl[ Dé@e}bper'(change M/s Cosmos Infra Engineering
of develvoper)w | India Pvt. Ltd.
8. | Unit no., tower no. C-504, type ‘Silver coprate’wn‘
9. | Area 1770 sq. ft.
10.| Date of execution of flat buyer | 04.08.2013 i
agreement |
)
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Payment plan

Construction linked plan

iz,

Total sale consideration

Rs.86,58,375/-

(as per agreement, page 43of

the complaint)

i o %

Total amount paid by the

complainant

Rs. 32,94,299/- per

receipts attached)

(as

14.

Due date of delivery of....

possession as per fl

agreement

04.02.2018 (date has been

from

calculated the

)
Clause 3.1

construction

agreement

read with 5.1-
shall be

start

completed
of

execution

in 4 years from the
construction or

of this agreement

is

(04.08.201 whichever |

3),
>’ Ry, later + 6 months grace period,

~{i.e. by 04.02.2018.

months

“handing  over

15. -— - ha
possession till 03.01.2020

1year 11

16.| Specific relief sought ; Directing the respondent to |

handover the possession of

the said flat in question as ‘
early las deemed fit by

Hon’ble forum.

. Grant | interest to the

. . |
complainant as prescribed 1
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the flat.

fit and
passed

complai

till the date of possession o?\

3. Any other order as deemed

proper be also
in favour of the

nant and against

the respondent.

As per clause 3. 1 read with. 3 1 of the flat buyer’s agreement,

the constructlon shall be completed in4 years from the start

i

of constructlon or executmn of thlS agreement (04.08.2013),

whichever is later plus 6 ’rmonths grace period. Relevant

portions of clause L and 5;1 of the agreement jis reproduced

below:

:&i* %

i

“3. 15 Tliz‘tﬁtﬂthéfde;i’elyo‘per shall, under normal conditions,

subject to fgrce% (n@zjegre, ‘complete  construction of

Tower/Building in which the said flat is to be

located, in 04

years from the start of construction or execution of this

agreement whichever is later ...

“5.1 In case within a period as provided hereinabove,

further extended by a period of 6 months if so required by

the developer, the developer is unable

to complete
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construction of the said flat as provided hereinabove
(subject to force majeure conditions) to |the flat
allottee(s), who have made payments as required for in
this agreement, then the flat allottee(s) shall be entitled
to the payment of compensation for delay at the rate of
Rs. 5/- per sq. ft. per month of the super area till the date

of notice of possession as provided hereinabgve in this

agreement. P

4. The possession of the stii‘ ;apartment has not been offered

by the respondent to thejcomplalnant so far. The complainants
seek delay mterest a per f‘i“ectlon 18(1) of the Act. The
complalnant reserves her rlght to file a separate application
for seeking compensatlon bdfore the Adjudicating Officer on

account of extreme delay andimental harassment caused to the

complainant. Hence, thIS cornplalnt for the reliefs as stated
««jgf ;,E r

1

above. .
5. On the date of 'heiaring& the respondent was not present despite
service of notlce through Speed post and email of which

delivery report is annexed with the file. Thus the service is

complete and case is proceeded ex-parte.

6. Copies of all the relevant documents have been filed and

placed on the record. Their authenticity is not in dispute.
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Hence, the complaint can be decided on the basis of these
undisputed documents.
The Authority on the basis of information and explanation and
other submissions made and the documents filed by the

complainants and the respondent is of considered view that

there is no need of further hearing in the complaint.

\ rlghts of the stake-holders i.e. the

promoter, allottee and thﬁrregl estate agent as provided under
the Act and also to balance thelr 1nterest as per its provisions.
The Authority i 1;5 empowerneda,tonot only monitor the projects
but also to ehSur‘e their timely compliance and in case where
the projects are held up or s'qopped to take steps so that these

are completed in tlme and mterests of allottees are protected.

On consideration of the c1rcumstances the evidence and other
record and subrglssxonsémade by the complainant and based
on the fmdmgs of the authorlty regardlng contravention as per
provisions of rule 2.8(2) (a), Pth‘e Authority is satisfied that the
respondent is in contravention of the provisions of the Act. By
virtue of clause 3.1 read with 5.1 of the flat buyer’s agreement
executed between the parties on 04.08.2013, the construction

was to be completed in 4 years

from the start of construction or execution of this agreement
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(04.08.2013), whichever is later plus 6 months grace period.
The respondent has failed to file reply despite service of notice
and date of construction could not be ascertained, as such the
due date of delivery of possession has been calculated from the
date of execution of the agreement i.e 04.08.2013. Thus the
due date of possession comes out to be 04.02.2018.

Accordingly, it is the failuré ~0f the promoter to fulfil his

obligations, respon51b1htles as per the flat buyer’s agreement
dated 04.08. 2013 to r}and over the possession within the
stipulated perlod Accordlngly, the non-compliance of the
mandate contamed in sectlon 11(4) (a) of the Act on the part of
the respondent is estabhshed As such the complainant is
entitled for del«a"yed posses%lon charges @10.20% p.a. w.ef.
04.02.2018 till offer of possessmn as per provisions of section

18(1) of the Act read wrth rule 15 of the Rules.

10. Hence, the Authoirlty here’by pass the following order and issue

directions under section 34(f) of the Act:

i. The respondent is directed to pay the interest at the
prescribed rate i.e. 10.20% per annum for every month
of delay on the amount paid by the complainant from
due date of possession i.e. 04.02.2018 till the offer of
possession. The arrears of interest accrued till date of

decision shall be paid to the complainant within a period
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of 90 days from the date of this order and thereafter

monthly payment of interest till the offer of possession

shall be paid before 10% of every subsequent month.

ii. The complainant is directed to pay outstanding dues, if

any, after adjustment of interest for the delayed period.

iii. The respondent shall not charge anythi

complainant whlchds npt part of the agreem

iv. Intereston the due fi y \n‘ts from the com

ng from the

ment.

plainant shall

be charged‘ at the pfesérlbed rate of interest @10.20%

by the promoter whlch is the same as is bel

the cofnpla‘inant; in'case of delayed posses

-

11. Complaint sta,ridsld;i'spffoseid of.

12. File be consigned tz(i;rvg?gi“s'try: -

(Sa
Member

ing granted to

sion charges.

rﬁé{(uniar) . (Subhash Chander Kush)

Member

Haryana Real Estate Regu]atory Authority, Gurugram

Dated: 03.01.2020

Judgement uploaded on: 13.02.2020
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