8 HARERA

- GURUGRAM Complaint No. 400 of 2018
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint No. : 4000f2018
First date of Hearing : 02.08.2018
Date of Decision : 16.10.2018

Nishtha Gupta

R/o House no. 409, Manhatan 5, Mahagun ..Complainant

Moderne, Sector 78, Noida-201301

Versus

M/s Ramprastha Sare Realty Pvt Ltd
Office : Plot no. 46, Udyog Vihar,

Phase-4, Gurugram, Haryana_»lZZO 1555, ..Respondent
CORAM: .

Dr. K.K. Khandelwal Chairman
Shri Samir Kumar Member
Shri Subhash Chander Kush =~ - Member
APPEARANCE: - ‘

Complainant in person.._ : “Advocate for the complainant
Shri Akash Aggarwal.. .« « Advocate for the respondent

ORDER

1. A complaint dated 07.06.2018 was filed under section 31 of
the Real Estate (Regulation and Development) Act, 2016 read
with rule 28 of the Haryana Real Estate (Regulation and
Development) rules, 2017 by the complainant Nishtha Gupta,

against the promoter M/s Ramprastha Sare Realty Pvt Ltd on
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account of violation of the clause 3.3 of flat-buyer agreement
dated 29.08.2014 executed for flat no. G2-0401, 4% floor in
the project “The Grand”, Sector-92, Gurugram for not giving
possession on the due date i.e 29.06.2017 which is an
obligation of the promoter under section 11 (4) (a) of the Act
ibid.

2. The particulars of the cp}r’npla’i‘ntfare as under: -

11. | Name and location of r0j “The Grand” at Sector
it 92, Gurugram
< A Nature of real estate project Yin, o Residential project
3. |Unitnof 2y / eamsw  \[§20401
4, Project 'aréa“‘ 139,211.42 sq.m
5. |DTCPlicense | | | . |440f2009
Atd B | 680f2011
6. Registered/ notf‘egi%’cergd Reglstered
RERA registration 1 n”\‘“” e 8 ¥ 10262 of 2017
8. Completion date" as per RERA 30.09.2019
registration certificate.. o &
9. | Date ofbodkiger & | & | 4 | & 21032013
10. | Date of flatbuyeragreement 29.08.2014
11 | Total consideration .’ "’ |/ Rs. 1,17,00,205/-
12. | Total amount paid by the Rs 88,36,015/-
complainant
13. | Payment plan Milestone linked
plan
14. | Date of delivery of possession. Clause 3.3 - 40 months
from the date of
commencement of
construction i.e

26.09.2013 + 6 months
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‘ﬁ grace period i.e.
29.06.2017

15. | Delay of number of months/ years 1 year 3 months 16
upto 16.10.2018 days

16. | Penalty clause as per flat buyer Clause 3.3 - Rs 5 per sq.

agreement dated 29.08.2014 ft per month of the

saleable area for the

period of delay J

3. The details provided above have been checked as per the case

file available on reoo ),fo%;ided by complainant and

respondent. As per ﬂat buyer agreernent executed between
the parties, the posses';lon of the aforesaid unit was to be
delivered by 29 06 2017 I‘he promoter has failed to deliver
the possession of the qald unit to the complamant by the due
date 29.06. 2017 Therefore the promoter has not fulfilled his

committed llablllty tlll date

4, Taking cogmzance of the complalnt the authority issued
notice to the respondent for filmg reply and for appearance.
Accordingly, the respo,ndent appeared on 02.08.2018. The
case came up for hearing on 02.08.2018, 05.09.2018,

19.09.2018. The reply has been filed on behalf of the

respondent on 04.09.2018
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5.

6.

7.

FACTS OF THE COMPLAINT

The complainant submitted that the respondent published an
advertisement on their website regarding development of 3
and 4 BHK Apartments in the name and style of “The Grand”
a residential project located at Sector 92, Gurugram. The
respondent assured On Time Possession of the project in the

advertisement.

The complainant submltted that the complainant booked a 3
BHK flat in the~ atoresald“ prO]ect Vlde application dated

21.03.2013.

As per clause 3 3 of the ﬂat buyer agreement the respondent
had agreed to dehver the possesswn of the flat within 40
months from the date of cqmmencement of construction i.e
26.09.2013 with 'an%;e)i‘tengedwperiod of 6 months and
respondent fajled to ’delivexﬁ, the possession of booked unit till

date.

The complai11a1f‘t'§'snhihitte’éd:‘ that the complainant regularly
visited the project site but was surprised to see that the
progress of construction was significantly behind " the
schedule. Moreover on the date of last visit of the project site
by the complainant, it was observed that there was no

manpower on the site.
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The complainant also submitted that the complainant is also
bearing an additional burden of a rental accommodation of Rs

38,000/- rent along with maintenance of Rs 8000/- per

month.

The complainant also confirmed that the complainant had
availed home loan from Ax1s Bank and the respondent
granted permission to mortgage the booked property in
favour of Axis Bank Vlde‘;‘,lf?gt‘;ﬁ;idat‘?d 26.08.2015 addressed

to the Axis Bank

;ww’«» o:g-.k,

ISSUES RAISED BY THE COMPLAINANT

The issues ralsed by the complamant are as follows -

i Whether the respondent has dellvered the possession of

the booked umt to-.the complamant on assured date?

ii. Whether the respondenoshould be directed to cancel the
agreement and refund the total amount paid by the

complainant along with -interest and compensation?

iii. Whether the respondent has made incorrect or false
statements in its e-brochure with regard to “On Time

Delivery” of its project?
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Relief sought
12. The reliefs sought by the complainant are as follows :-

i To direct the respondent to refund the total amount of
Rs.88,36,015/- paid by the complainant to the

respondent party as instalments towards purchase of

flat.

W

ii. To direct respondent to»pay‘ delay interest amount of Rs

28,78,606/- calculated‘ ‘at the rate of prescribed
interest. The SBIzhlghest marglnal cost of lending rate
plus two percent has béen con51dered as prescribed

1nterest. t’

iii. To direct fﬁe‘*fesfjondent to pay a compensation amount

of Rs. 1,11,180/1 (Ten Lakhs) for deﬁciency in service.

iv. To dlrect the respondent to issue demand draft of Rs
ﬁ“‘& ’»« %§ ey Y v

67,34 695/ towards outstandmg home loan in favour

of Axis Bank.

v. To direct the respondent to issue demand draft of the

remaining amount in favour of complainant.

RESPONDENT’S REPLY

13. The respondent submitted that the complainant and

respondent entered into legally binding flat buyer agreement

Page 6 of 11



mm

14.

15

16.

17,

& HARERA
2 GURUGRAM Complaint No. 400 of 2018

dated 29.08.2014, therefore both the parties are bound to
follow the terms and conditions of the FBA and clause 3.3 of
FBA prescribes a penalty amount for delay in delivery of
possession of the project. Therefore any relief beyond the

terms and conditions of FBA is unjustified.

The respondent submitted that the registration certificate

granted to the responc}entiiw vgl;d till the date of 30.09.2019

and according to sec 5 (3) of théhct the registration granted
under this section shall be‘valld for.a period given by the
promoter under sectlon © of clause 1 of subsectlon (2) of
section 4 of the Act for cornpletlon of»the'project or phase
thereof , as the case may Be Therefore the respondent has
been allowed to complete the prO]ect by 30.09.2019.

Therefore, the complamt is' premature

The respondent also submltted that the complainant has

been a habltual defaulter in payments of instalments.

The respondent vehemently,denied the contention of the
complainant that there was no manpower on the site during
the visit of the complainant and that lot of work is still

remained to be completed.

The respondent submitted that the respondent is not liable

for any personal obligations of the complainant.
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18. The respondent also submitted that no incorrect or false

advertisement has been published by the respondent.

Determination of issues

19. After considering the facts submitted by the complainant,

reply by the respondent and perusal of record on file, the

issue wise findings of the authority is as under:

i

il

First issue : AS"pe lause 33 of the flat buyer

agreement, the respo den had to deliver the possession

~ of the booked unlt to the complamant within a period of

*‘“&%o\ iy .

40 month., from “the

date of commencement of
construétion along with a’grace period of 6 months i.e.
29.06. 2017 and the respondent has failed to do so.

Therefore the respondent company has caused

unjustifiable delax; 3

Second lssuegwln &Vlew of the present status of the

project, the respondent cannot be directed to refund the
total consideratiOn »paldl by the comp]amant as the
authority is of the consistent view that in cases where
the development status of the project is above 50%, the
authority will not allow refund in the interest of the
development of the project and other allottees.

According to details submitted by the respondent
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regarding the entire group housing project (Annexure
R/3), the development status of the phase 5% of the

project is 64.3%.

Since, the promoter has committed a default in handing
over the possession as per the BBA dated 29.08.2014
and thus respondent is liable to pay delayed interest
under section 18(.1);5{pf9§)i$o':;to pay to the complainant
interest, at the prescrledfrate of 10.45%, for every

month of delay till thg»’ha\nding over of possession.

iii. Third lsgsﬁg,i':\:Afte'r‘f*;;“esi'usél“ of the bl;bchure of project in
question, itth aUthorltyls of“;tiie ‘view, that the
respondent has not made any statements in its e-
brochure'”‘:\g/vét;h; iﬁespect to ‘OnTlme Delivery” of its
i Lal o i B B 6y

Findings of tvhe’{&uth\origy i

s v E E W
Jurisdiction of the authority-_

20. The preliminary\ objeétions raised by the respondent

regarding jurisdiction of the authority stands rejected. The

authority has complete jurisdiction to decide the complaint
regarding non-compliance of obligations by the promoter as
held in Simmi Sikka v/s M/s EMAAR MGF Land Ltd. leaving

aside compensation which is to be decided by the
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adjudicating officer if pursued by the complainant at a later

stage.

In the present case, the project is registered and the due date
of completion of project is 30.9.2019 and according to the
statement of the builder, 64.3% of the project is complete.
The respondent intend to abide by their commitment to
complete the project by revisedf due date. Therefore, It is not
advisable to order refurrg at th'v'f?present juncture. However,
as per the p10v1510nsm:; Séctloh 98 (1) of the Real Estate
(Regulation and Development) Act 2016 the buyer is
entitled to get prescribed rate -of interest i.e. 10.45% per
annum w.e.ﬁﬂ2’9.672017. till handing over the possession of the
flat to the compla‘inant If the builéer fails to hand over the

unit to the complamant onethe I‘GVlSed committed date i.e.

30.9.2019, in’ that case, the buyer can seek refund.

Decision and ‘dlrectlbns of .the.authbrity -

,«v«»:x\v i 4 g

After takmg into consrderatlen ‘all“the ‘material facts as
adduced and produced by both the parties, the authority
exercisiﬁg powers vested in it under section 37 of the Real
Estate (Regulatidn and Developmerlt) Act, 2016 hereby issues
the following d;irectiohs to the-respondent in the interest of

justice and fair play:
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..  ~The respondent is directed to pay the buyer delay
interest at the prescribed rate of interest i.e. 10.45% per
annum w.e.f. 29.06.2017 till handing over the possession

of the flat to the complainant.

i The arrears of interest accrued so far shall be paid
within 90 days from the issuance of this order and
thereafter monthly payment of interest shall be paid

before 10th of qubsequent month till handing over the

pObSCSSlOH.

iii. If the builder fails to hand over, the unit to the
complamant on the revrsed commxtted date i.e.

30.9. 2019 m that case the buyer can seek refund
iv. The complamt is dxsposed of accordmgly

V. Detailed order wdl fgyl}low;,}

Vi File be cbns:_ignedito the registry.

(Samir Kumar) (Subhash Chander Kush)
Member Member

Dated : 16.10.2018
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