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HARER&
GUI?UGRAM Complaint no.1842 of 2018

BEFORE THE HARYANA REAI ESTATE REGULATORY
AUTHORITY, GURUGRAM

1.

2.

Complaint no. :

First date of hearing:
Date of decision :

Mrs. Ritu Singh
Mr. Nagesh Pratap Singh
R/o LCG 802 B, The Laburnum,
Sector 2 B, Guru gram-L22009.

Versus

M/s Today Homes & Infrastructure Pvt.

Ltd.,

Regd. Office: State_sma, 
loY..*, 

B]i l:i:
Barakhamba Road, Ne:w Delhi,- 110001-

Also at: Callidora Marketing Site, Sector-73,

Behind DPG 'College, 'subhash _!!:yU to

Hero Honda Road, Gurugram - 122001.

LB42 of 2018
30.04.2019
04.o9.20L9

Complainants

Respondent

CORAM:
Dr. K K Khandelwal
Shri Samir Kumar
Shri Subhash Chander Kush

.

APPEARANCE:
Shri Sushil Yadav,
Shri Amit Singh

Chairman
Member
Member

Advocate for the comPlainants
Advocate for the resPondent

OIlDER

l. A complaint dated Lg.1,t.?,018 was filed under section 31 of

the Real Estate (Regulatio,r and DevelopmentJ Act, 201,6 read

with rule 28 of the Haryana Real Estate [Regulation and

DevelopmentJ Rules, 2o:16 by the complainants Mrs. Ritu
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Singh and Mr. Nagesh Pratap Singh, against the promoter M/s

TodayHomes&lnfrastructurePvt'Ltd''onaccountof

violation of the clause 21, ofthe agreement to sell executed on

06.06.201-L in respect of unit described below in the project

'Canary Greens" located at Sector 73' Gurugram for not

handing over possession by the due date which is an

obligationofthepromoterundersectionll[4)[a)oftheAct

ibid. , ,.',.

Since the agreement to selilwairexecuted on 06'06'2011 i'e'

prior to the commencement of the Real Estate [Regulation

and Development) nct,2orn:l; the 
lena' 

,-::::'oings cannot

be initiated retiospectively. Hence, the authority has decided

totreatthis.complerintaSanapplicationfornon-compliance

of obligatioi on the part of promoter under section 3a[fJ of

the Act ibid.

The particulars of the complaint are as under:

Complaint no. tB4Z of 2018

2.

3.

'Canary Greens' Sector-73,

Sohna Road, Gurugram,
Haryana.

Not registered

Group housing colonY

7t5nr.*t
ftzos, LZth floor, tower T1

\ t,zl5 sq. ft.

I oo.oo.zorr
I

I

I Rs.ss,o9 ,01'2.501-

1. Nu-. and location of the

proiect

RERA registered I not
registered

N;t,r.. ,f t*f-tut. Ptoi"a

Total area of the Project

Allotted unit no.

Unit measurlng area

2.

3.

4.

5.

6.

7. Date of execurtion of agreement

to sell 
I

---.-----Totul .onrid.ffiB.
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4. ffidonthebasisoftf,u d.trils Provided above havt

record available in the case file which has been provided by

thecomplainantsandthel.espondent.Anagreementtosell

dated 06.06.2011 is; availabte on record for the aforesaid unit'

Asperclause2loftheagreementdated06'06'20t1'
possession of the said unit\,aras to be delivered by 06'12'201+'

Therespondenthasneitherdeliveredthepossessionofunit

nor paid the compensation at the rate of Rs. 5/- per sq. ft. per

month for every month of delay' as per terms of the said

agreement. Therefore, the promoter has not fulfilled its

committed liabilitYr as on date'

[page no.2B of the comPlaint)payment plan annexed witlt
the said agreement

9. Total amount Paid bY the

complainants

Rs. 49,39,27 6.48l-

[as per receiPts Page no. 32 to

43')

Construction linked Plan
fPase no. 28 of coqp]gllg

10. Payment Plan

1,1. Due date of deliverY of
possession as Per clause 2l of

the agreement dated
06.06.201,1 i.e. Possession to

be delivered within 36 m-onths

from the date ol. execution of
agreement Plus 6 months ,,

grace period.

06.12.20t4

i

12.
possession till date of decision

i.e.04.09.2019

4 years B months Z9 daYS

Rs.s/- per sq. ft. Per month

for the Period of delaY after

expiry of grace Period of 6

months from the stiPulated

date for deliverY 'rf
possesslon.

13. e.*ttyt.tause as Per clause 21

paraZagreement to sell dated

06.06.2071.
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Taking cognizance 0f the complaint, the authority issued

notice to the respondent for filing reply and appearance. The

case came up for hearing on 30'04'201'9, 23'07'201'9 and

04.09.2019. The reply filed on behalf of the respondent on

23.07.201.9 has been perused by the authority' The

respondent through his counsel appeared on 30.04.2019.

Brief facts of the comPlaint 
,,,

Brieflystated,thefacts.ofthecomplaintarethatthe
respondent gave advbr,tisement in various leading

newspapers about theil forthcoming project named "canary

Green",Sector-73,Sohna[oad,Gurugrampromisingvarious

advantages, Iike world class amenities and timely

completion/execution of the project etc' Relying on the

'esPondent in
promises and underrtakings given by the the r

the advertisem6nts,' the :complainants booked a flat

measurin g 1275 sq, ft. in aforesaid project of the respondent

"ation of Rs'55,09'01'Zl-' Thefor total sale consider

complainanti'made totai payment of Rs. 49,39,276/- to the

respondentvidedifferentchequesondifferentdates'
)d that as Per the agreement to sell7. The comPlainants submitte

dated 06.06.2011, the respondent had allotted a unit/flat no'

1205, tower-T1 having stlper area of t'275 sq' ft' to the

complainants.Asperclause2l,ofthesaidagreementtosell,

the respondent had agreed to deliver the possession of the

flatwithin36monthsfromthedateofsigningofthe

5.

6.
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agreement to sell dated 06.06.201L with an extended period

of six months.

The complainants submitted that they regularly visited the

site but were surprised to see that construction work is not in

progress and no one was present at the site to address the

queries of the complainants. Despite receiving 90o/o

approximately payments on time and repeated requests and

reminders over phon-e-, calls ,,r,d personal visits of the

complainants, the respondent, has failed to deliver the

possession of the allotted flat to the complainants within

g. The complaininis alleged that the construction of the block in

which the flat was booked was not completed within time for

;- best known to the respondent which clearly

shows that the ulterior motive of the respondent was to

extract money i.o* ttr. innocent people fraudulently.

d that due to this omission on the10. The comPlainants submitte

part of the respondent, they have been suffering from

disruption on th'eir livinf arrangement, mental torture, agony

and also continues to inctlr severe financial losses' As per

clause23ofthesaidagreement,itwasagreedbythe
respondent that in case of any delay, the respondent shall pay

tothecomplainantsaCompensation@Rs'5/-perSq.ft'per

month of the super area of the flat for the period of delay' It is

however,pertinenttomentionherethatsuchaclauseof

compensation at such a nominal rate of Rs.5/- per sq' ft' per

B.
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month for the period of delay is unjust and the respondent

has exploited them by not providing the possession of the flat

even after a delay from the agreed possession plan. It could

be seen here that the respondent has incorporated the clause

in one sided agreement to sell and offered to pay a sum of

Rs.5/- per sq. ft. for every month of delay. If we calculate the

amount in terms of financial charges it comes to

approximately @ 2o/o per annum rate of interest whereas the

respondent charged 18% per annum interest on delayed

payment

tL. The complainants submitted that on the ground of parity and

equity, the respondent should also be subject to pay the same

rate of inteiest. Flence the respondent are liable to pay

interest o, the amount paid by the complainants from the

promise date of possession till the flat is actually delivered to

them. Hence, 
'the complainants have filed the present

complaint before this authoritY'

Issues to be decided

12. The complainants have raised the following issues:

i. whether the developer has violated the terms and

conditions of the agreement to sell?

ii. whether the complainants are entitled for possession

alongwithprescribedinterestfordelayinpossession?

iii. whether the respondent should complete the

constructionaSsoonaSpossibleandthereisno
reasonable justification for the delay?

Complaint no. 1.842 of 2018
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14.

Complaint no.1.842 of 2018

13.

RELIEFS SOUGHT:

The complainants are seeking the possession of the flat along

with prescribed interest per annum from the date of booking

of the flat in questiott. 
;

REPLY ON BEHALF OF RESPONDENT:

The respondent company'iS.involved in the business of real

estate development in Gur[fram, Haryana. The respondent is

a financially stable company that is not in default of its

financial obligation:;. It is stated that the respondent is a

solvent company and has the capacity both in terms of

infrastructure and financial resources to complete its project

The respondent submitted ,that the flat buyer's agreement

was executed betwreen the parties on 06.06.2011' Clause 38

of the said agreement provides that for all disputes between

the respondent and 
. .U,,:,r.:,,,:" 

j: resolved through

arbitration to be held in Delhi. The complainants are

successor in interest of original allottee and the said clause

binds the complainants as well. It is stated that no provision

of the said Act provides for exclusive jurisdiction of this

hon,ble authority or takes away the right of the parties to

render jurisdiction in arbitration tribunal'

Whether interest cost being demanded by the

respondent/developer is very higher i.e. 18% which is

unjustified and trot reasonable?

15.
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1.6. The respondent submitted that the relief sought by the

complainants is that of possession of the flat along with

interest per annum from the date of booking of the flat. It is

submitted that the relief of possession cannot be granted as

the project/unit is at final stages of construction and the

respondent shall deliver the possession of the unit in

question within L2 months from the date of filing of this

reply. It is also submitted that work in the said project is

going on in full swing and possession related activities has

already been started in some, of the towers. It is submitted

lief of int€rest per annum from the date_ of booking

cannot be granted as the RERA under section 18 envisages

interest only for period of delay, until withdrawal from the

project has been sought, Furthermore, RERA renders this

hon,bleregulatorlrauthoritywithoutthejurisclictionto
' interest, bY virtue of secti on 71.

17. The respondent submitted that the complainants does not

state as to any difficulty which is being faced by them due to

the alleged delay in delivery of possession' It is stated that

nber of allottees entered into agreement with

respondent solely with intent of speculative gain/investment

purposes,whichgainlprofitwasneverpromisedbythe

respondent.

18. The respondent submitted that he filed its application for

RERA project registration qua project -',Canary GreenS',

before interim Real Ilstate Regulatory Authority at
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Panchkula. However, the said application was not processed

by the interim authority as after the publication of HRERA

Rules on 28.072017. the interim authority insisted that we

have to submit the copy of valid license no. 03 of 2009 as

granted by the DTCP. Now, after the passing of Haryana Real

Estate Regulatory Authority, Gurugram IRegistration of

Projects) Regulations 2018, the respondent was asked to file

a new application before HAREM, Gurugram and accordingly

a new application was filed by the respondent for registration

of its project before this'iauthority and same is presently

pending since 30.04.2018.

1,g. The respondent submitted that the abovesaid stance of

'asking the respondent to furnish the copy of valid

license is thbugh,within the'framework of rule 5[1J of Rules

ibid but it completely overlooks the practical and existing

'ansactions that are Prevalent inground level realitY of tr

Gurugram and in other parts of State of Haryana where

license is grahted to one company and proiect development is

done by more than one company in phases. The said

of having a valid license at the time of grant of

registration certificate is nowhere contained in the Real

Estate [Regulation and Development) Act, 2016 enacted by

the Central Government as well as in the draft Haryana Real

Estate (Regulation and Development) Rules, 201-7. Further

after filing the project registration application, opportunities

have been granted to the respondent to submit the valid

Complaint no. 1.842 of 2018
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license copy, however, owing to non-cooperation at the end

of the licensee company, M/s New India Ciry Developers Pvt.

Ltd., the license has not been renewed at the end of the

licensee company. The licensee company must also be

arrayed as a necessary and proper party to this complaint as

without hearing the licensee company, the proper

adjudication of this case cannot be possible in order to meet

its logical conclusion. Further; there is a clear dissonance in

the provisions enshrined under the Real Estate (Regulation

and DevelopmentJ Act,, 2Ot6 and Haryana Real Estate

[Regulation and DevelopmentJ,rRules, 201,7 and until the

same is resolv'ed, the p*iesent matter needs to be kept

pending sine dib. Further till the time, the subject proiect did

not get the ,registriltion certificate, the jurisdiction of this

hon'ble authority cannot be invoked.

,es not completely20. The respondent submitted that the Act do

cast a shadow upon the defence of genuine delays resulting in

failure to deliver timely possession of properties. The

respondent entered into agreement with original allottee

anticipating all sorts of ups and downs in the market.

21,. The respondent sullmitted that since 06.06.2011, they faced

numerous market considerations arising aS a Consequence of

orders from Court rcf Law and policies of Government, while

making an endeavour to complete the project w'ithin the

proposed time frame' They are as follows:
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a. The work at the site had been seriously hampered as

disputes had arisen with the earlier contractor who was

appointed to complete civil and other works of'the said

project. The ongoing work could not be completed by the

said contractor within time stipulated. The said

contractor abandoned the work / project site which lead

to the delay in the execution of the project in time'

b. There was closure of brick kilns due to the norms of

procuring permission from Ministry of Environment and

Forest. This issue was also highlighted in the media. It is

stated that the delay in the construction of the project

was due to the non-availabilify of the raw materials,

which is, also included in the force majeure in clause 22.

c. The progress of the project also significantly got delayed

due to demonetization policy dated 08.11.2016 which

resulted in slow down/ suspension of the real estate

projects for regression in various support business I
companies ancl agencies including the supply industry

and transPortation industrY.

22. The respondent submitted that the time period of 36 months

was only proposed in the said agreement dated 06.06.201.1

and it was subjected to events which were described itr

clause 22 ofthe agreement dated 06.06.2011.

23. The respondent submitted that provisions enshrined under

the Real Estate [f{egulation and Development) Act, 2016,

seventy percent of the amount realised for the real estate

Complaint no.L842 of 2018
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project from the allottees, from time to time, shall be

deposited in a separate account to cover the cost of

construction and the land cost and shall be used for that

purpose only. The respondent has already opened a separate

account in accordance with the provisions enshrined under

Real Estate [Regulation and DevelopmentJ Act,2016 to cover

the cost of construction for the said project and in case any

order of payment of compensation is passed, the same shall

be taken from the account so opened as per the Act which

will surely affect and jeopardize the progress and completion

of the entire project and shall also affect the interest of other

allottees who ire not in litigation'

24. The respondent submitted that the authority was pleased to

appoint locil 'Commissioner Sh. Suresh Kumar Verma on

17.0L.2019 for physical verification pertaining to the said

project. The report of the local commissioner was filed on

20.02.2019 before this hon'ble authority which submittecl

that the work has been completed physically about 460/r:o

approximately. It is submitted that the report was filed in the

is'much before the filing of thismonth of FebruaiY which --

reply and since then almost 5 months have passed and it is

submitted that the construction work has been completed

much beyond the figur e of 460/o as was mentioned in the local

commissioner's rePort.
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DETERMINATION OF ISSUES

After considering the facts submitted by the complainants,

reply by the respondent and perusal of record on file, the

issue wise findings of the authority are as under-

25. With respect to the first, second and third issue raised by

the complainants, the authority came across that as per

clause 21 of the agreement to sell dated 06.06.2011, the

possession of the allotted,unit was to be delivered within a

period of 36 months plus'6 ,fllonths' grace period from the

date of execution of agreement. The grace period of 6 months

is allowed to the respondent due,to the exigencies beyond the

control of the'respondent. The relevant portion of said clause
l

is reproduced below:

"...the physicat possession of the said uttit rs

proposed to be delivered by the Company to the

eilitiee within 36 months [!ot the date of
execution of this qgreement. The allottee fttrther
agrees thqt the loryVanl slta.ll additionally be

entitledtoaperiodof6months'graceperiodaf1er
the.expiry of the,, said iommitment period to allow.

for infoieieen delays beyond the reasonable control

oftheCompanyincludingbutnotlimitedtodelaysin
obtaining the occupation certificate/completion
certificate,, etc., from the competent authority "'"

Accordingly, the due date of delivery of possession in terms

of the abovementloned clause comes out to be 06.12"2014

and the possession has been delayed by 4 years B months 29

days till date of clecision. However, the respondent by not

delivering the possession of the unit till date has breached

the terms and conditions of the agreement to sell dated

Complaint no.1.842 of 2018
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06.06.2011 which is in violation of section 1l(4)(a) of the Act

ibid. As the promoter has failed to fulfil its obligation under

section 11[a][a) of the Act, the promoter is liable under

section 1B[1) proviso of the Act read with rule ].5 of the Rules

ibid, to pay interest to the complainants, at the prescribed

rate i.e. ].O.45o/o p.a., for every month of delay till the offer of

possession.

26. With respect to the fourth issue raised by the complainants,

the respondent is charging'exorbitant interest at the rate of

annum for the delayed payment by the

rts for'the period bf delay in terms of clause B of'

the said agreement. HoWever, the delay compensation

1. ft" Per month forpayable by the respondent @ Rs.S/- per s(

the period of delay as per clause 21. para 2 of the agreement

to sell is held to be very nominal and unjust. The terms of the

agreement have been drafted mischievously by the

ls also held in Pararespondent and are completely one sided :

181 0f Neelkamal Realtors suburban Pvt. Ltd. vs, IloI and

ors. (w.P 2737 bf 2017),wherein the Bombay HC bench held

that: :

Complaint no.1.B4Z of 2018

"...Agreements entered into with individual purchasers

were invarinbly one sided, standard-format

agreements prepared by the builders/developers and

which were overwhelmingly in their favour with uniust

clauses on delayed delivery, time for conveyance to the

society, obligations to obtain occupation/completion

certificate etc. lndividual purchasers had no scope or
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power to negotiTte and had to accept these one-sided

agreements."

FINDINGS OF THE AUTHORITY:

27. The authority has complete jurisdiction to decide the

complaint in regard to non-compliance of obligations by the

promoter as held in Simmi Sikka V/s M/s EMAAR MGF Land

Ltd.leaving aside compensation which is to be decided by the

adjudicating officer if pursued by the complainants at a later

stage. As per notification no. 1/92/2017'LTCI'j dated

' issued by Town and Country Pianning

Department, the jurisdiction of Real Estate Regulatory

Authority, Guiugram shall be entire Gurugram District' In the

present case, the pr:oject in question is situated within the

planning area of G.urugram District, therefore this authoritv

has complete territorial jurisdiction to deal with the present

complaint.

; the issue of arbitration clause in the agreement

raised by the respondent in its reply, the authority is of the

considered opinion that it has been held in judgments of the

ParticularlY in National Seeds'Hon'ble SuPreme Court,

corporation Limited v. M. Madhusudhqn Reddy & Anr.

(2012) 2 SCC 506,rvherein it has been held that the remedies

provided under the Consumer Protection Act are in addition

to and not in derogation of the other laws in force,

consequently the iauthority would not be bound to refer

Complaint no.1'842 of 201B
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parties to arbitration even if the flat buyer's agreement

between the parties had an arbitration clause.

29. Further, inAftab Singh and ors.v. Emaar MGF Land Ltd and

ors., Consumer cqse no. 701 of 2075, it was held that the

arbitration clause in agreements between the complainants

and builders could not circumscribe jurisdiction of a

consumer. This vie'rv has been upheld by the Supreme Court -

in civil appeal no. 2351,2-73513 of 201,7 and as provided in

Article L4L of the Constitulion .Of India, the law declared b1'

the Supreme Court shall-be binding on all courts within ther

territory of India and accordingly, the authority is bound b1'

the aforesaidview-i :

30. As the projett''is,registerable and has not been registered by

the promoter, the authoritl has decided to take suo-moto

cognizance for not getting the project registered and for that

separate proceeding will be initiated against the respondent.

A copy of this order be endorsed to registration branch for

further action in the matter.

31. By virtue of Clause 2I'of the builder buyer agreement daterl

06.06.2011 for unit no. 1.205, tower T1, 12th floor, in project

"Canary Greens" Sector 73, Gurugram possession was to be

handed over to the complainants within a period 36 months

from the date of execution of agreement i.e. 06.06.2011 plus 6

months grace period which comes out to be 06.12.201.'1.

There is delay of 4years B months and 29 days to delivery of

unit to the complainants. As such the complainants are

Complaint no. tB42 of 2018
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entitled for delayed possession charges at prescribed rate of

interest i.e. L0.450/iio per annum w.e.f. 06.12.2014 as per

provisions of section 1B(1) of the Act till the actual offer of

possession.

DECISION AND DIRECTIONS OF THE AUTHORITY;

32. After taking into consideration all the material facts, the

authority exercising powers vested in it under section 37 of

the Real Estate (Regulation and Development) Act, zArc

hereby issues the folloWing directions to the parties in the

interest of justice and fair play:

i. The respondent is directed to pay delay possession

charges @ 1.0.45o/o p.a. on the amount paid by the

complainaht from the due date of delivery of possession
.:

i.e.06.12.,201,4 till the offer of possession.

ii. The arrears of interest so accrued from due date till the

date of order, shall be paid to the complainants within

90 days from the date of this order" Thereafter, monthly

interest"at',Dr€'scribed rate be paid on 1Oth of each

subsequent month.

iii. ComplainantS shall pay the outstanding dues, if any,

after adjustment of interest for the delayed period.

iv. The promoter shall not charge anything from the

complainants which is not a part of the agreement to

sell.

v. Interest on the due payments from the complainants

shall be charged at the prescribed rate of interest i.e.
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1,0.450/o by the promoter which is the same as being

granted to the complainant in case of delayed possessiorr

33. The authority has decided to take suo-moto cognizance

against the promoter for not getting the project registered

and for that separate proceeding will be initiated under the

Act. The registration branch is directed to take necessarv

action in this regard against the respondent. A copy of this

order be endorsed to the registration branch.

34. The order is pronounced. 
,

35. Case file be consigned to the registry.

!!"lr -

Dr. K K Khandelwal
Chairman

Haryana Real Estate Regulatory Authority, Gurugram
Dated: 04.09.201.9

(Subhash Chander Kush)

Member
1sr*ik rmar)

Member ',
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