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1. A complaint datqd 29.1,1,.2018 was filed under section 31 of the

Real Estate (Regulation and Development) Act,2016read with

rule 28 of the Haryana Real Estate (Regulation and

Development) Rules, 201,6 by the complainant, Mrs. Vandan.r
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BEFORE THE HARYANA REAL ESTATE REGULATCIRY
AUTHORITY, GURUGRAM

Complaint No. : 2026 af ZOLB
[irst date of hearing: 30.04. 2}1-g
liate of Decision : 04.09.2OL9

1,. Mrs. Vandana Malani, and
2. Mr. S.K. Malani.

Address:- P1.03 /7 4, Army Hospital R & R,

Near Dhoula Kuan Metro Sthtion, Delhi
Cantt. .,,.

New Delhi- 1,22002. '. Corrplainants
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Malani and Mr. s.K. Malani, against the respondent M/s Today

Homes & Infrastructures pvt. Ltd. (promoter), in respect of

agreement to sell dated 73.06.2011 for unit no. 3, 5tr, floor, tower

T 7, admeasuring 1,,640 sq. ft. in the responder, 
AI:fl..,,

namely'Today canary Greens' located at Sector 73, Gurugram

for not delivering the possespion by due date which in violation

of obligation of promotef under section rr(4)(al of the Act.

2. Since, the agreemenmu- ,;ii *;r'texecuted on 13.06.2011 i.e.

prior to the commencemenq'lof the'Real Estate fRegulation and

DevelopmentJ Act, 201,6, so the penar proceedings cannot be

initiated retrospectivery. Hence,'in. uutr,"t,* has decided to

treat this comptiirrt:2s ?r apprication for non- compliance of
,. a.,,.. r -

obligation on the part of p=iomoter under section 34(f) of the Act

ibid.

3. The particulars of the complaint are as under: -

ffiHARERA
ffi-eunuGttAM Complaint No. 2026 of 2018

7. Name and location of the
Project

'Today Canary Greens"
Sector-73, Sohna Road,
Gurugram, Haryana.

2. RERA registered / not
registerqd

Not Registered

3. Nature of real estate project Group housing colony
4. Total area of the project 2L.55 acres

5. Date of booking 28.1,0.201.0 [as per the
complainant's version)
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6. Allotted unit no. 3, 5tt floor, tower T7

7. Unit measuring area 1.,640 sq, ft.

B. Date of execution of agreemen
to sell

1.3.06.20L1 (Annx I)

9. Total consideration Rs. 69,78,080/-(Pg.29 of the
complaint)

10. Total amount paid by the
complainants till date

Rs.67 ,59,7 69 /- (as per the
receipts attached)

LL. Percentage of consideration
paid

970/o approx.

1,2. Payment plan Construction linked plan

13. Due date of delivery of
possession ,as per, the'
agre e m e nt,da"1g d 1 3, 0S6. 2 0 1J.;

L3.L2.20L4

Clause 21- possession to be
delivered within 36 months
from the date of execution of
agreement plus 6 months
grace period.

74. Delay of number of months/
years till 04.09.2019

4 years, B months and 22
days.

15. Penalty, 'clause as per
agreement to sell

Clause 21, para 2 of the
agreement i.e. Rs.5/- per
month per sq. ft. for the
period of delay.

4. The details prOvided above have been checked on the basis of

record available in the case file which has been provided by the

complainants and the respondent. An agreement to sell dated

1,3.06.2011 is available on record for the aforesaid unit. As per

clause 21, of the agreement dated 13.06.2011, possession of the

said unit was to be delivered by' 1,3.1,2.2014 but the respondent

has neither delivered the possession of unit nor has paid the

compensation at the rate of Rs. 5/- per sq. ft. per month for every
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month of delay. Therefore, the promoter has not fulfilled his

committed liability as on date.

5. Taking cognizance of the complaint, the authority issued notice

to the respondents for filing reply and appearance. The

respondent through his counsel appeared on 30.04.2019. The

case came up for hearing on 30.04.2019, 23.07.2019 and

04.09.2019. Reply has beqn,filed on behalf of the respondent on

23.07.2019 and the same ilil6=a"; perused by the aurhoriry"

Facts of the case:-

6. Briefly put facls' relivait. for the disposal of the present

complaint are that the respondent gave advertisement in

various leading''newspapeis about their forthcoming project

named "Today Canary Gfeen", Sector-'73, Sohna Road, Gurugram

promising various advantages, like world class amenities and

timely completionrexecutiol of=.the project etc. Relying on the

promise and= undertakings given by the respondent,

complainants jointiy, booked a flat measuring 1.,640 sq. ft. in

aforesaid project of the respondents for total sale consideration

HARERA
ffiGUI?UGRAM Complaint No. 2026 of 2018

is Rs.69,78,080/-.

7. The complainants made total payment of Rs.67,59,769/- to the

respondent vide different cheques on different dates. As per
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agreement to sell dated 13.06.2011, the respondent had allotted

a flat no. 3, 5th floor in tower-T7 having super area of 1,640 sq.

ft. to the complainants. As per clause 21of the said agreement to

sell, the respondent had agreed to deliver the possession of the

flat within 36 months from the date of signing of the agreement

dated L3.06.2011 with an extelded period of six months.

The complainant submitted ffi1 they regularly visited the site

but were surprised to see ihrt construction work is not in

progress and noi'"odi ;ri$;.r.nt ,t the site to address their
:|1:

queries. Despite receiving 950/o approximately payments on

time and repeated requests and reminders over phone calls and

a,= 
, ,,1

personal visits of the complainants, the respondent has failed to

deliver the possession of the allotted flat to the complainants

within stipulated p-eriod. ' ',

The complainants alleged that the construction of the block in

which their flat was booked was not completed within time for

the reasons best known to the respondent which clearly shows

that ulterior mgtive of the respondent was to extract money

from the innocent people fraudulently.

B.

Complaint No. 2026 of 2018

9.
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10. Due to this omission on the part of the respondents the

complainants have been suffering from disruption on their

living arrangement, mental torture, agony and also continues to

incur severe financial losses. As per clause 23 of the said

agreement it was agreed by the respondent that in case of any

delay, the responden, 
.,tnrlL..lry 

to the complainants a

compensation @ Rs.S/- p-i sQ ft, per month of the super area of

flat. It is however, pertineni to mention here that a clause of

compensation a.t such. nominal rate of Rs.5/- per sq. ft. per
t.t ,,, , t,

month for thepeliod of delay is unjust and the respondent has

exploited the complainants by not providing the possession of

the flat even aft'er a delay from the agreed possession plan. It

could be seen here that the re-spondent has incorporated the

clause in one siaeU bWers agreement and offered to pay a sum

of Rs.S/- per sq. , for ev.ery month of delay. If we calculate the

amount in termi of financial charges it comes to approximately

@ 2o/o per annum rate of interest whereas the respondent

charged 1,Bo/o per annum interest on delayed payment.

1,1,. The complainants submitted that on the ground of parity and

equity, the respondent should also be subjected to pay the

complaint No. 2026 of 2018
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same rate of interest hence the respondent is liable to pay

interest on the amount paid by the complainants from the

promise date of possession till the flat is actually delivered to

the complainants. Hence, the complainants have filed the

present complaint before this authority.

Issues to be decided:-

i. Whether rhe develope. h€
''''=''

of the agreement to sell? i ;

the terms and conditionsyiola-ted
:-. ::.,,:,..;:r.;;

ii. Whether the complainants are entitled for possession along

with prescribed interest for delay in possession?

iii. Whether the respondent should complete the construction as

soon as possibl'b and there is ho reasonable justification for the

delay?

iv. Whether inlerbst cost . being demanded by the
;,!. ,, , 

i:.':1 
'

respondent/developer is very higher i.e. l?o/o which is

unjustified and not reasonable?

Reliefs sought:-

o Direct the respondents to handover the possession of the flat

along with prescribed interest per annum from the date of

booking of the flat in question.
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Respondent's reply: -

L2. At the outset, it is submitted that all the averments and

contentions made by the complainant(s) in the present

complaint, under reply, if not specifically admitted herein, be

deemed to have been specifically denied and traversed.

13. The complainant(s) by suppressing the material facts have

not approached this auth$ *i,h clean hands in the present

matter and have presehted the facts of the present case in a

selective & Iop.si4,9d ,ma1,ner I.l. averments set out in the

complaint also dbnote no1-application of mind

1,4. tt is submitted =that,,, the a$reement to sell was executed

between the respond-ent rr5l,j]:a]_-1llotte. :., 
13.0 6.201r -

Clause 38 of the Said 'agreement provides for all disputes

between the -complainant and respondent to be resolved

through arbitration to be held in Delhi. The complainant(s) are

successor-in-interest of originht alloitee and the said clause bind

the complainants as well. It is stated that no provision in Real

Estate (Regulation and Development) Act, 2016 provides for

exclusive jurisdiction to this authority or takes away the right of

parties to render jurisdiction in an arbitration tribunal.

15. The reliefsoughtbythe complainant[sJ is that of possession of

the flat along with interest per annum from the date of booking

Page B of 19



HARERA
ffiGUI?UGRAM Complaint No. 2026 of 201,8

of the flat. It is submitted that the relief of possession cannot be

granted as the project / unit (T-7 /0503) is at final stages of

construction and the respondent shall deliver the possession of

the unit in question within L2 n'ronths from the date of filing of

this reply. It is also submitted that work in the said project is

going on in full swing and possession related activities has

already been started in some of the towers. It is submitted that
......

the relief of interest per ,* tiom the date of booking cannot
,.,

be granted as the REBA:uhde.g Segtion'18 envisages interest only

for period of delai,'until'fiithdrawal from the project has been
i : : :': :i"

sought. Furtheimme, RERA t*ndu.t this authority without the

jurisdiction to'ddtermine compensation / interest, by virtue of

section 7L of the Act.

1,6. The respondeht had initially filed its application for RERA

project registration qua,,"projoct * "canary greens" before

interim real estate regulatory authorityat Panchkula. However,

the said application was not processed by the interim authority

as after the publicatioh of final HRERA Rules on 28.07 .20L7 , the

interim authority is insisting that we have to submit the copy of

valid license {license no. 03 /2009) as granted by the

Department of Town and Country Planning. Now, after the

passing of Haryana Real Estate Regulatory Authority, Gurugram

[Registration of Projects) Regulations 2018, the respondent was
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asked to file a new application before HARERA, Gurugram and

and same is presently pending since 30.04.2018.

17. The above said stance of HARERA of asking the respondent to

furnish the copy of valid license is though within the

framework of Rule 5(1) of HARERA of 2017 bur it complerely

overlooks the practicaf n$gisting ground level realry of

transactions that are preval'ent incurugram and in other parts

of State of Haryana wherl liiense is granted to one company

and project dedopm.rd'i*lS done by more than one company

in phases. Th:e sai'd condition of having a valid license at the

time of grant of registration certificate is nowhere contained

in the Real Estate (Regulation and Development) Act, 201,6

enacted Uy tn- ientiat Government as well as in the draft

Haryana Real Estate (Regulation and Development) Rules,

2017. Furthei after fi_ling the project registration applicarion,

opportunities have been,granted to the respondent to submit

the valid license copy, however, owing to non-cooperation at

the end of the licensee company, M/s. New India Ciry

Developers Pvt" Ltd. the license has not been renewed at the

end of the licensee company The licensee company must also

be arrayed as a necessary and proper party to this complaint

as without hearing the licensee company, the proper

accordingly a new application was filed before this authority

Page 10 of 19



ffiHARERA
ffiGUliUGttAM Complaint No. 2026 of 2018

adjudication of this case cannot be possible in order to meet

its logical conclusion. Further there is a clear dissonance in the

provisions enshrined under the Real Estate [Regulation and

Development) Act, 2016 and Haryana Real Estate [Regulation

and Development) Rules, ZO|T and until the same is resolved'

the present matter needs to be kept pending sine die.

18. Further, till the time, the,subigct project i.e. "canary Greens" did

Ji:: i ii .::r.,.1

not get the registration. Cffiate from your office, the

jurisdiction of this authori!y, cannot be invoked.

19. The respondent submitted]that'since 13.06.2011, they faced

numerout *i#t=ionsiderations arising as a consequence of

orders from=i'Ouit of law and policies of gove nment, while

making an endeiVoUr to cOmplete the project within the

proposed time mei'some of which are identified herein-

below

I. The work at the site had been seriously hampered as

disputes hid arisen with the earlier contractor who

was''appointed to'complete civil and other works in

,todayCanarygreen'.Theongoingworkcouldnotbe

completed by the said contractor within time

stipulated. The said contractor abandoned the

work/project site which lead to the delay in the

execution of the Project in time.
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II. There was the closure of brick kilns due to the norms

ofprocuringpermissionfromMinistryof

Environment and Forest. This issue was also

highlighted in the media. It is stated that the delay in

the construction of the project was due to the non -
availability of the raw materials which is, also

included in the force majeure events in clause 22.

progress OfijlQ',frr,oject also significantly got
.,l=:i iii:: r'i'i'; ']i :

delayed due, to,l;abmonetization policy dated

08.11.2016 which rbsritted in slow down/ suspension

of theftal estate projects for,regression in various

:::: it .:"

rupport busineis/companies and agencies including

thesiipplyindustryandtransportationindustry.

20. It is to bring inio.the'knowledge of this authority that the

respondent has already opened a separate account in

accordance with the provisions ensttrined under Real Estate

[Regulation und Development) Act -201'6 to cover the cost of

construction for its ongoing project 'Canary Greens' and in case

any order of payment of compensation is passed, the same shall

be taken from the account so opened as per RERA Act which will

surely affect and jeopardize the progress and completion of the

entire project and shall also affect the interest of other allottees

who are not in litigation.

Complaint No. 2026 of 2018
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21,. The respondent submitted that the authority was pleased to

appoint a local Commissioner Sh. Suresh Kumar Verma on

17.0L.2019 for physical verification pertaining to the same

project i.e. "Canary Greens". The report of the local

commissioner was filed before this authority which submitted

that the work has been completed physically about 460/o

approximately. It is submifte.d that the report was filed in the

month of February which i:" u.tl before the filing of this reply

and since then almost 5 mont.frs have passed and it is submitted

that the construction work tira been completed much beyond

the figure of 46o/,p a.s was mentioned in the local commissioner's

report. I

Determination of.issues :-

After considering the facts submitted by the complainants, reply of

the respondent and perusal ofrecord on file, the issue wise findings

of the authority are as under-

22. With respect toall the issues raised by the complainants, the

authority came ,iiori thiias per claus e 2I ofthe agreement to

sell dated 1,3.06.2011 possession of the allotted unit was to be

delivered within a period of 36 months plus 6 months' grace

period from the date of execution of agreement. The relevant

portion of said clause is reproduced below:

Complaint No. 2026 of 201B

"...........the physical possession of the said unit is
proposed to be delivered by the Company to the
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Allottee within 36 months from the date of execution
of this agreement. The qllottee further agrees that
the Company shall additionally be entitled to a period
of 6 months' grace period after the expiry of the said
commitment period to allow for unforeseen delays
beyond the reasonable control of the company
including but not limited to delays in obtaining the
occupation certificate/completion certificate, etc.,

from the competent authority............"

Accordingly, the due date of delivery of possession by

applying the abovementfua-'clause comes out to be

1,3.L2.201.4, but the reSp'Ondent by not delivering the

possession of the',uhit tiil ,date has breached the terms and

conditions of the agreement dated 13.06.201l. which is in

violation of s'bctid.n 11t4X4 of the Act ibid. and the possession
:i,....i I 

,,

has been del@y 4 years,'5 .onths and 22 d,ays.

23. The delay compe ion payable by the respondent @ Rs.5/-

per sq. ft. per 
ryonth 

for the period of delay as per clause 23 of

the agreement:to sell is held to be very nominal and unjust. The

terms of the agreement have been drafted mischievously by the

respondent and are completely one sided as also held in para

181 of Ne elkamal Realtors Suburban Pvt. Ltd. Vs. UOI and ors.

(W.P 2737 of 2077),wherein the Bombay HC bench held that:

"...Agreements entered into with individual purchasers
were invariably one sided, standard-format qgreements

prepared by the builders/developers and which were
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overwhelmingly in their favour with unjust clauses on
delayed delivery, time for conveyqnce to the society,
o blig atio ns to obta in o c cup atio n / c o mp I eti o n c e rtifi c a te
etc. lndividual purchasers had no scope or power to
negotiate and had to accept these one-sided
egreements."

24. With regard to compensation, the complainant has made a

statement before the authority that complainant is not

appearing for compensatid-n ah'd,lie reserves the right to seek

compensation before tne adi11$iiating officer. Since, there is a

delay of more than 4 y.,eq!; 
::']1. 

respondent is liable to pay

delayed possession bharges at the prescribed rate of interest i.e.

1,0.600/o p a for:!'very m-onth of delay in terms of section LB of

the Act read wiffrule 15 of the.Haryana Real Estate (Regulation

and Development) Rules, ZOL7.

Findings of the authority: - - 
:

25. The authoriff has 'C'omplete jurisdiction to decide the

. ,l
complaint in iegard.to non-compliance of obligations by the

promoter as held in Simmi Sikka V/s M/s EMAAR MGF Land

Ltd.leaving asiQe compensation which is to be decided by the

adjudicating officer if pursued by the complainants at a later

stage.As per notification no. 1/92 /201,7 -1T CP dated 1.4.1,2.20L7

issued by Town and Country Planning Department, the
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jurisdiction of ReaI Estate Regulatory Authority, Gurugram shall

beentireGurugramDistrictforallpurposewithofficessituated

inGurugram.InthepresentCaSe,theprojectinquestionis

situated within the planning area of Gurugram district'

therefore this authority has complete territorial iurisdiction to

deal with the Present compfailr

26. Regarding the issue of 
,flbitrition 

clause in the agreement

: respondunt il'tfteir reply' the authority is of the

,, 
t'. ' 

1;,ll' 
::l 

- :: 
tt 

..' -1. r .

considered opffiha[.*it ,,r'" been held in a catena of

judgments offth"tHon'ble' Supreme Court, particularly in

,.'tr

National See'ai' iorporation Limited v, M. Madhusudhan

Reddy&Anr.lzouy2SCCS06,whereinithasbeenheldthat

theremediesprovftau,,oertheConsumerProtectionActare

in addition to alrdnot in derbgation-'of ,the other laws in force'

,j ;'l '- i; 
', 'i :

consequen,ry irru iuir,o.ily *outa not be bound to refer parties

toarbitrationeveniftheagreementbetweenthepartieshadan

arbitration clause'

27 . Further, in Aftab Singh and ors' v' Emaar MGF Land Ltd and

ors., Consumer case no' 707 of 2075' it was held that the

arbitration clause in agreements between the complainants and
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builders could not circumscribe jurisdiction of a consumer. This

view has been upheld by the Supreme Court in civil appeal

no.235L2-23513 of 20L7 and as provided in Article 141 of the

Constitution of India, the law declared by the Supreme Court

shall be binding on all courts within the territory of India and

accordingly, the authority is bound by the aforesaid view.

28. Arguments heard. '''i 
i,,,i"

29. Project is not registered with the authority. Since the project

is not registered^lotice urrder section 59 of the Real Estate

(Regulation and DeVelopment) Act, 2O'J.6,for violation of section

3 (11 of the Act be lssued to the respondent to show cause as to

why a penalty"of ,1.-Ao/o of the total project cost may not be

imposed. Registratiorbranch is directed to do the needful.

30. As the promoter has failed to fulfil his obligation under section

11, the promoter is liable under section 1B(1) proviso of the Act

read with rule 15 of the Haryana Real Estate [Regulation and

Development) Rules,201.7, to pay interest to the complainants,

at the prescribed rate of 1,0.450/o p.a. on the paid amount of the

complainants for every month of delay.

Complaint No. 2026 of 2018
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Decision and directions of the authority:_

31. After taking into consideration ail the materiar facts the

authority exercising powers vested in it under section 37 of the

Real Estate fReguration and Deveropment) Act, 2016 hereby

issues the following directions to the parties in the interest of

justice and fair play:

i. The respondent is directed to pay derayed possession
',1',,,ii. ti 1l' ,, - ,

charges at the preniredt-fiescribed rare of interest i.e.

10.45% p.a. with effecr from 13.rz.zzo14 tiil rhe date of

actual offei of possession.

ii. The arrdar'S Of interebt sO accrued @ LO.4So/op.a. from due

date of delivery of possession tilr the date of order be paid

to the complainants within 90 days from the date of this

order. Thereafter, monthly interest at prescribed rate be

paid on or before 1Oth of each subsequent month.

iii. complairidntli directed to pay outstanding dues, if any,

after adjustment of interest awarded for the delayed

period of possession. Interest on the due payments from

the complainants shall be charged at the prescribed rate

of interest i.e. r0. so/o p.a. by the respondent- promoter,
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whichistheSameasisbeinggrantedtothecomplainants

in the form of delayed possession charges'

iv.Therespondent-promotershallnotchargeanythingfrom

thecomplainantwhichisnotthepartoftheagreementto

sell.

32. The order is pronounced' 1"-.',1

r consign.d ffi; r3eistrv A copy of this order be

ln 
"t'i11,,1;.. 

;'1

endorsed to the registration branch

.-._' 
t-r' 

, ' i'i'',l 1l 
' i, -,t' - \ -

I \)=,
tsu*ih(r*J'' 

: (s"ut'"tty;$"r Kush)

ivlember W
"'--(ui x.i. Khandelwal)i Chairman

Haryana Real Estate Regulatory Authority' Gurugram

an ^6{O

judgement uploaded on 18.11.2019


