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GUl?UGI?AM Complaint No. 580 of 201,9

BEFORE THE HARYANA REAI ESTATE REGULATORY
AUTHORITY, GURUGMM

Complaint No. :

Date of First Hearing:
Date of Decision :

580 of 207-9
29.08.2019
29.08.20t9

1.Mr. P.K. Sharma
2.Mrs. Sandhya Sharma
Both R/o: H. No. 1482-p, Sector -15, part 2,
Gurugram - 12200L, Haryana

Versus

1.M/s SS Group private Limited
Regd. Office: ZT, SS House, Sector_44,
Gurugram, Haryana

Complainants

Respondent

Member
Member

CORAM:
Shri Samir Kumar
Shri Subhash Chander Kush

APPEARANCE:
Shri Abhay |ain
Mr. P.K. Sharma
Ms. Richa Tuteja

Shri C.K. Sharma along with
Shri Dhruv Sharma

Advocate for the complainants
Complainant no. 2 in person
Authorised representative on
behalf of the respondent
Advocates for the respondent

ORDER

1. A complaint dated 28.02.2019 was filed under section 31 of the

Real Estate [Regulation and Development) Act,2016 read with

rule 28 of the Haryana Rear Estate (Reguration and
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2.

Complaint No. 580 of 201.9

DevelopmentJ Rures, 2017 by the complainants Mr. p.K.

Sharma and Mrs. sandhya Sharma, against the promoter M/s

ss Group Private Limited., on account of vioration of crause

B'1[a) of flat buyer's agreement executed r:ln 0g.1,1,.2011, in

respect of flat described as below for not handing over the

possession by the due date, which is an r:brigation of the

promoter under section ll (4) (a) of the Act ibid.

Since, the flat buyer's agreement has beren executed on

09-11,.2011 i.e. prior to the commencement .f the Real Estate

(Regulation and DeveropmentJ Act, 20l,6,therrefore, the penal

proceedings cannot initiated retrospectively. Hence, the

authority has decided to treat the present complaint as an

application for non-compliance of statutory obligation on the

part of the promoter/respondent in terms of section 3a(fJ of

the Real Estate [Reguration and Deveropment) Act, 2016.

The particulars of the complaint are as under: _
3.

Name and location of the proyea "The Coralwood",
Sector-84, Gurugram

Project area 15.275 acres
Offer of possession for fit outs 11.08.2018 fAnnexure

2) pg. se
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4. Occupation certifi cate granted
on

L7.LO.?OLA 1 no
document annexed bu
alleged by respondent
at page 9 of reply)

5. t,lat no. 30L, type F, Tower-J, J.d
floor

6. Registered/ un registered Registered

7. RERA Registration no. 381 of 2017

B. Kevised Registration date 3L.L2.20L9

9. DTCI, No. 59 ol'2008 dated

19.03.2008

10. '-Grou p housing complex

1.1. 1320 sq. ft.

1.2. Date of flat buyer agreement 09.1.1 .201,1.

13. Total consideration amount as
per applicant ledger on page 64
of the complaint

Rs.44,59,575/-

L4, Total amount paid by the
complainant as per applicant
ledger on page 64 ofthe
complaint

Rs.43,15,711/-

I rs. Due date of delivery of
possession as per clause 8.1[aJ of
flat buyer agreement

09.02.

CIausr

montl

perior

ofexe

agreel

201.5

e 8.1(a)- 36

rs+ 90 days grac€

I from the date

cution of the

ment. 
l
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The details provided above have been checked on the basis oj

the record available in the case file which hav,e been provided

by the complainants and the respondent, A flat buyer,s

agreement dated 09.1r.201i. is available on record for the

aforementioned flat according to which the prossession of the

aforesaid unit was to be derivered on }g.oz.zors. The

promoter has neither given possession as per the terms of the

flat buyer's agreement nor has paid any compensation i.e. @

Rs. 5/- per sq. ft. per month for the period of deray as per the

said agreement thereby failing to fulfil his cornrmitted liability.

4.

1,6. Delay for number of monthr/
years till 29.08.20L9

4ye

21, d

rars 6 months and

ays

1.7. Penalty clause as per nrt Uuy..
agreement dated 09.1,1.20 Ll

CIau

buyr

Rs.5,

monl

for a

monl

hand

poss(

earlir

se 8.3(a) of flat

)r agreement i.e.

/- per sq. Ft. per

rh of the super area

period of 1.2

:hs or till the 
I

ing over of the 
i

lssion, whichever iql-,r,1
lhe de

he rec

ty the

greern

tails provided above have been check

ord available in the case file which ha

complainants and the respondenl

rent dated 09.1I.2011 is available o

d on the basis of

e been provided

A flat buyer's

record for the
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5. Taking cognizance of the complaint, the auth

to the respondent for filing reply and for ap

came up for hearing on 29.08 .ZTtg.The repl

the respondent onZZ.05.ZO1.g and the same

Facts of the complaint:

Briefly stated facts relevant for the disposal

complaint as per the complainant,s version are

i. The grievances of the complainants re

contract, false promises, gross unfair t

deficiencies in the services committed

SS Group Private Limited in regard to th

F, tower I, 3.a floor, measuring 1320 sq

area, bought by the complainants

earned money, in the project called

spread over the land measurin g L5.225

Sector 84, Village Sihi, District Gurugram,

ii. The respondent possesses the land m

acres situated at Sector 84, Village Sihi, D

and the Director, Town and Country plan

has granted license bearing no. 59 o

No. 580 of 20i.9

rity issued notice

rance. The case

has been filed by

as been perused.

of the present

follows -

te to breach of

practices and

the respondent,

flat no 301, type

re feet of super

ng their hard

e Coralwood",

cres situated in

aryana.

uring 15.275

ct Gurugram

Chandigarh

2008 granted
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permission. The respondent arso obtained an approvar of

zonal plan vide memo no. 8545 dated 28.06.20rr for

setting up a group housing complex to be known as ,,The

Coralwood".

on the basis of the ricence and approverd zonar plan, the

respondent has collected a huge amount, armost all

payable amount of the flat from gulrible and naive buyers

including the comprainants from 2011, to 201,7 and

promised the complainants to handover the possession of

their flat by 09.02.2015 as per the flat buyer's agreement

dated 09.1I.201I.

Even after a delay of 4 years, the respondent is neither

offering a Iegitimate possession of the flat to the

complainants, nor is paying any interest on his defaurt to

the complainants.

6. Issues to be decided:

The relevant issues for the disposal of the complaint are as

follow:

I. whether the respondent has faired to deliver the
possession of the subject flat within the stipulated time as

iii.

iv.
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promised and also faired to pay the interest on paid
amount for the delay in offering possession?

II. whether the respondent has unjustly enriched himself by

taking more than r00o/o of the payabre ilmount from the

complainant and thereafter utilised ther said amount on

said project?

III. whether the complainant have sufferecl financial losses

due to deficiencies on service on the parrr of respondent?

Relief sought:

7. The complainants are seeking the following; relief:

L. Direct the respondent to complete the construction of the

flat along with common area faciritiers rike crub, car

parking slot, parks, etc. immediatery and handover the

legal and rightful possession of the flat to the

complainants.

2. Direct the respondent to revoke/waive-

off f cancel/withdraw the amount of Rs.!,44,81.9 f -

imposed by the respondent iilegaily, ,nrawfulry and

fraudulently such as amount of electric connection

Complainr No, 580 of 201,9
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charges and power back-up charges crn the flat of the

complainants.

3. Direct the respondent to pay interest for every month of

delay in offering the possession of the flat since

09.02.20L5 to the complainants, on thLe amount taken

from the complai

for the aforesaid

'the sale consideration amount

rest at the prescribed rate

as per the t hands over the

legal and rightful possession of the flat.

Respondent's reply:

B. The respondent submitted that North Star Apartment pvt. Ltd.

has amalgamated into sS Group pvt. Ltd., thrcrugh a scheme of

amalgamati e Punjab and Haryana

High Court, ated 30.09.2014 and

1.0.11,.2014, passed in company petition nos..[5s of 2003 and

203 of 201,3, w.e.f. 07.03.201.5.

9. The respondent submitted that the complaint filed by the

complainants before the ld. authority, besides being

misconceived and erroneous, is untenable in the eyes of law.

entrespond
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The complainants have misdirected themselves in firing the

above captioned compraint before this ld. authority as the

reliefs being claimed by the complainants, besides being

illegal, misconceived and erroneous, cannot lle said to even fall

within the realm ofjurisdiction of this ld. aulhority.

10. The respondent sub

adjudicating officer

under section 71, the

:ed by the authority in
consultatio, with the appropriate government for the purpose

of adjudging compensation under sections !2, !4,i.8 and 19 of

the 20L6 Act and for hording an enquiry i, the prescribed

manner. A reference may also be made to sr:ctio n 72, which

provides for fac

adjudicating officer

compensation a

7L of 201,6 Act. The domain of the adjudicatinrg officer cannot

be said to be restricted to adjudging onry compensation in the

matters which are covered under sections Lz, !4, r.B and 19 of

the 2016 Act. The inquiry, as regards the comllriance with the

provisions of sections 12, 'r,4, 1.8 and r.9, is to be made by the

adjudicating officer. This submission find support from

Page 9 of 18
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reading of section 21,[3J which inter alia, provides that the

adjudicating officer, whire hording inquiry, shail have power to

summon and enforce the attendance of any person and if on

such inquiry he is satisfied that the person had failed to comply

with the provisions of any of the sections specified in sub_

section (1), he may direct to pay such r:rompensation or

interest, as the case may be, as he thinks fit ir:r accordance with

the provisions of any of those sections. suffic:e it is to mention

that the sections specified in sub-section (1) of section 71, are

sections 1.2, 1.4, 18 and i.9. Thus, this ld. ieuthority cannot

assume the powers of the ld. adjudicating crfficer, especially

keeping in view the nature of reliefs sought by the

complainants, as such, on this ground alone the complaint is

liable to be rejected.

The complainants have also misdirected in claiming payment

of interest much less on the rate as claimed, on the amount

collected by the respondent, on account of alleged delayed

offer for possession. Besides the fact that this ld. authority

cannot be said to have any jurisdiction to aw,ard /grant such

tL.
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relief to the complainants, it is submitted thzrt there cannot be

said to be any alreged deray in offering of the possession.

12. The respondent submitted that it had been categorically

agreed between the parties that subject to the complainants

having complied with all the terms and conclitions of the flat

buyer's agreement and not being in default under any of the

provisions of the said agreement and having r::omplied with all

provisions, formalities, documentation etc,, the developer

proposed to handover the possession of the unit in question

within a period of 36 months from the date of signing of the

agreement, which period would automatically, stand extended

for the time taken in getting the building plan sanctioned. It

had been agreed that the respondent would also be entitled to

a further grace period of 90 days after expiry of 36 months or

such extended period for want of building sanction plans.

Further, it had been also agreed and accepterl that in case of

any default/delay in payment as per the schedule of payments

as provided in annexure 1 to the flat buyer,s agreement, the

date of handing over of the possession shall be extended

accordingly.
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13. The respondent submitted that the aforementioned

submission is without prejudice to the subrnission that from

perusal of the provisions of 2016 Act andf orthe 20 1,7 Haryana

Rules and conjoint reading of the same, it is; evident that the

'agreement for sale' that has been referred to under the

provisions of 201,6 Act and zo1,z Haryana Rures, is the

such agreement, as referred to under the provisions of 201,6

Act and 20t7 Haryana Rules, has been executed between

respondent and the complainants. Rather, the agreement that

has been referred to, for the purpose of getting the

adjudication of the complaint, though withourt jurisdiction, is

the flat buyer's agreement, executed much prior to coming into

force of 201,6 Act.

15. The respondent submitted that the complainants cannot

invoke the jurisdiction of this ld. Authority irr respect of the

unit allotted to the complainants,, especially when there is an

'agreement for sale" as prescribed in Anne:<ure ,A, of 201,7

Haryana Rules.

It is a matter of record and rather a concededl position that no
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arbitration clause provided in the flat buyer,s agreement,

whereby all or any disputes arising out of or rlouching upon or

in relation to the terms of the said aSreement or its

termination and respective rights and obligations, is to be

settled amicably failing which the same is to be settled through

arbitration. Once the parties have agreed to have adjudication

carried out by an alternative dispute redressa] forum, invoking

the jurisdiction of this ld. authority, ir; misconceived,

erroneous and misplaced.

16. The respondent submitted that the complai

since the reciprocal obligations casted upon

have not been fulfilled by them and they ha

are not entitled to be granted any relief from is ld. authority

nts themselves

e complainants

failed to make

flat allotted todo paymen

them.

1,7. The respondent submitted that the respondent, after having

applied for grant of occupation certificate in respect of the

project, which had thereafter been even issuecl through memo

dated 17.1,0.2018 had offered possession to the complainants.

Page 13 of 1B
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The compraint fired by the comprainants, being in any case

belated, is even subsequent to the date of grant of occupation

certificate.

Determination of issues

18. with respect to the issues raised by the comprainants, as per

clause B.L of flat buyer's agreement dated og.rr.z011, the

possession of the flat was to be handed over lvithin 36 months

from the date of signing of this agreement i.e. r)g.r1,.20113 prus

grace period of 90 days. The grace period of g0 days has been

allowed to the respondent due to exigencies cerused beyond the

control of the respondent. The relevant clausre is reproduced

as under:

"B.L Time of handing over the possession

subject to terms of this crause and surr/ect to the ltat
buyer(s) having compried with art the ternts and condition
of this Agreement and not being in defaurt under any if the
provisions of this Agreement qnd compr,ied with ail the
provisions, formalities, documentation ett-:., as prescribed
by the Developer, the Deveroper proposes to handover the
the possession of the Frat within a period ,f thirty six (36)
months from the date of signing of t,his Agreement.
However this period will be automatically stand extended
for the time taken in getting the building prans sanctioned.
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Complaint No. 580 of ZOlg

The Flat Buyer(s) agrees and unde,rstands that the
Developer shail be entitred to a grace trteriod of 90 days,
after the expiry of thirty six (36) months: or such extended
period (for want of buitding sanctioned p,rans), for apprying
and obtaining the )ccupation certificat* in respect of the
group housing complex.,,

19. Accordingly, the due date of possession was og.oz.zo15 and

the possession has been derayed by 4 years 15 months and zr

days till the date of decision, thereby violat,ing the aforesaid

clause of the agreement dated og.LL.zo1L. As the respondent

offer of possession to the complainants.

Findings of the authority:

20. |urisdiction of the authority: "The coralwoocl,,is situated in

sector-84, Gurugram, therefore, the hon'ble authority has

territorialjurisdiction to try the present cornrplainant. As the

project in question is situated in planning ar€ra of Gurugram,

therefore the authority has complete territonial jurisdiction
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vide notification no.l/92/zolz-lrcp issued by Arun Kumar

Gupta, Principal secretary [Town and country pranningJ dated

1,4.12.201.7 to entertain the present compra;lnt. As the nature

of the real estate project is commerciar in nature so the

authority has subject matter jurisdiction along with territorial

jurisdiction.

of obligations by the

promoter as

Ltd.leaving

stage.

22. Argument heard. As per crause 8.1(a) of the flat buyer,s

agreement dated 09.1.I.201-1 for unit no. 301, Wpe-F, tower-1

in project

was to be handed over to the complainant within a period of

36 months from the date of execution of ther agreement i.e.

09.1,1..201-1 plus 90 days grace period which comes out to be

09.02.2015. The respondent has not delivered the possession
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of the unit to the complainant. comprainant has arready paid

Rs'43,1 5,711 /- to the respondent again.st a totar sale

consideration of Rs. 44,Sg,S7S /_.

Decision and directions of the authority:

After taking into consideration ail the materiar facts as

adduced and produced by the parties, the authority

exercising powers r section 37 of the Real

Estate fRegula Act,20 16

n the interest of

justice and fair play:

i. The respondent is directed to pay the interest at the

prescribed rate i.e. 10.45 0/o per annum rai.e.f. due date of

possession i.e. 09.02.2015 as per the provisions of section

1B[1J of the Real Estate fRegulation and deveropment)

4ct,2016 till the offer of physical possession.

ii. The arrears of interest accrued so far shall be paid to the

complainants within 90 days from the date of this order

and thereafter, the monthly payment of interest till offer
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of possession so accrued shalr be paid on or before 1Otr, of

subsequent month.

iii. complainant is directed to pay outstancring dues, if any,

after adjustment of interest awarded for the derayed

period.

iv. The promoter Iarge anyl.hing from the

part of the flat buyer,s
complainant whi

agreement.

v' Interest on the due payments from the comprainant shail

be charged at the prescribed rate of intenest i.e. 1_0.4so/o

by the promoter which is the same as is being granted to

the complainant is case of delayed possession.

24.

25.

23. The complaint is disposed of accordingly.

The order is pronounced.

Case file be consigned to the registry.

(sr-kumar)
Member

Haryana Real Estate Reguratory Authority, Gurugram
Date: 29.08.2019

N'd-
(Subhash Chander Kush)

Member

age 1B of 1B
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