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BEFORE THE HARYANA REAL ESTATE R
AUTHORITY, GURUGRAM

Rajeev Kumar Goel
R/o: House no.L25, Urban Estate, find,
Haryana

Versus

M/s Today Homes and Infrastructure Pvt. Ltd.
Regd. Office: Statesman House, Bth Floor
Barakhamba Road, New Delhi-110001

CORAM:
Shri Samir Kumar
Shri Subhash Chander Kush

APPEARANCE:

Shri Sushil Yadav

Shri Amit Singh

1. A complaint dated 1.8.1.2.201.8 was filed und

the Real Estate (Regulation and Development)

with rule 28 of the Haryana Real Estate (

Development) Rules,2017 by the complainant

Coel, against the respondent- promoter M/s

Complaint 2211 of 2018

Complaint no. :

First date of hearing:
Date of decision :

Advocate for the
Advocate for th

ORDER

UTATORY

22LL of2018
30.05.2019
05.09.2019

plainant

Respondent

Member
Member

mplainant
respondent

section 31 of

t,2016 read

lation and

jeev Kumar

oday Homes
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and Infrastructure Pvt. Ltd., on account of vio

21 of the agreement to sell dated 21.03.201

allotted flat/unit no. T3/0501, sth floor, tow

project namely, "Canary Greens" situated

Gurugram for not delivering the possessio

which is in violation of obligations of the p

compliance of statutory obligation on th

promoter/respondent in terms of section 34

Estate IRegulation and Development) Act, 201

tion of clause

in respect of

no. T3 of the

n Sector 73,

by due date

moter under

was executed

IRegulation

I proceedings

authority has

tion for non-

part of the

0 of the Real

section 1,1(4)(a) of the Act ibid.

2. Since, the agreement to sell dated 21.03.201

cannot be initiated retrospectively. Hence, th

decided to treat this complaint as an applir

3. The particulars of the complaint case are as un

Complaint .221t of 201,8

Name and location of the project
73, Gur

reens", Sector
ram

Nature of proiect using colon

Apartment/unit no. 13l0s0
tower n

,5th floor,

Flat measurin
DTCP licence no. Not ava

not resistered
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3. Area of oroiect 21..55 ac
4.
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B. Date of execution of agreement to
sell

2t.o3
the co

1,0L2(Pg. no. 14 of
npliant)

9. Payment plan Const
DAVM

uction linked
nt plan

10. Total sale consideration(as per
statement of account dated
19.11.2018)

Rs.7( 97 ,BOO /-

l-L. Total amount paid by the
complainant till date(as per
statement of account dated
19.11.2018)

Rs.50, 55,346 /-

1.2. Date of delivery of possession as
per clause 2L of agreement to sell
(36 months + 6 months grace
period from the date of execution
of agreement)

2t.09 t015

13. 3 yea
days

s L1 months L5

1.4. Penalty clause as per agreement
to sell dated 17.04.2012

Clausr
agreer
rate i.,
per m
perioc

21 of the
rent at prescribed
. Rs.5/- per sq. ft
rnth for the entire
of such delay

The details provided above have been checkr

record available in the case file which has b

the complainant and the respondent. An a

dated 21,.03.2012 is available on record for tl

The possession of the said unit was to

21,.09.2015 as per the agreement dated

promoter by not delivering the possession o,

has failed to fulfil its obligation under sectio

Act ibid,

i on the basis of

ren provided by

reement to sell

e aforesaid unit.

e delivered by

1.03.201.2. The

the unit till date

11(4)[a) of the

Page 3 of t8
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5. Taking cognizance of the complaint, the a

notice to the respondent for filing reply and fr

The case came up for hearing on 30.05.2019,2

05.09.2019. The reply has been filed by the

24.07.2019 which has been perused by the au

Facts of the complaint: -

The complainant submitted that the res

advertisement in various leading newspa

forthcoming project named "Today Canary G

73, Sohna Road, Gurugram promising vari

like world class amenities and timely compl

of the project etc. Relying on the promise an

given by the respondent in the a

advertisements, Poonam Dhall and Dushyant

flat measuring 1640 sq.ft. in aforesaid

respondent for total sale consideration

which includes BSP, car parking, IFMS, club

etc. Thereafter, the complainant with the

permission of the respondent got endorsed t

name.

6.

Complaint 2211, of 201,8

p

of

ority issued

r appearance.

.07.2019 and

pondent on

ority.

ndent gave

about the

ns", Sector-

advantages,

on/execution

undertakings

rementioned

all, booked a

ject of the

7097800 /-

bership, PLC

consent and

aid flat in his
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7. The complainant submitted that he has

Rs.5055346/- to the respondent vide differe

different dates.

B. The complainant submitted that as per

respondent had allotted a flat bearing no.05

having super area of 1,640 sq. ft. to the compl

para no.21, of the said agreement, the respond

to deliver the possession of the flat within

the date of signing of the agreement dated 2

9.

an extended period of six months.

The complainant submitted that he regularly

but was surprised to see that construction

progress and no one was present at the site

queries of the complainant. It appears that

played fraud upon the complainant. The only i

respondent was to take payments for the

completing the work and handing over the

time. Despite receiving of 950/o approximatel

time for all the demands raised by the respond

flat and despite repeated requests and remind

calls and personal visits of the complainant,

has failed to deliver the possession of the allo

complainant within stipulated period.

Complaint 2211 of 20LB

payment of

t cheques on

nt to sell the

1 in tower-t3

inant. As per

nt had agreed

months from

03.201,2 with

sited the site

ork is not in

address the

pondent has

tention of the

wer without

session on

payments on

nt for the said

over phone

e respondent

flat to the
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10.

Complaint No. 2211 of 2018

The complainant submitted that it could b: seen that the

construction of the block in which the complirinant's flat was

booked with a promise by the respondent tcr deliver the flat

by 21,.09.201,5 but was not completed withrin time for the

reasons best known to the respondent; which clearly shows

that ulterior motive of the respondent was to extract money

from the innocent people fraudulently.

The complainant submitted that due to this omission on the

part of the respondent the complainant has been suffering

from disruption on his living arrangement, mental torture,

agony and also continues to incur severe linancial losses.

This could have been avoided if the respondent had given

possession of the said flat on time. As per clause 23 of the said

agreement it was agreed by the respondent th at in case of any

delay, the respondent shall pay to the complainant a

compensation @ Rs.S/- per sq.ft. per month cf the super area

of the flat. It is however, pertinent to mention here that a

clause of compensation at such a nominal rate of Rs.5/- per

sq.ft. per month for the period of delay is unjust and the

respondent has exploited the complainant by not providing

the possession of the flat even after a delay l'rom the agreed

possession plan. The respondent cannot escape the liability

merely by mentioning a compensation clause in the

11.

I

Page 6 of 18
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agreement. It could be seen here that the

incorporated the clause in one sided buyers

offered to pay a sum of Rs.S/- per sq. ft. for

delay. If we calculate the amount in t

charges, it comes to approximately @ 2o/o per

interest whereas the respondent charges LB

interest on delayed payment.

The complainant submitted that on the grou

equity, the respondent should also be subj

same rate of interest. Hence the respondent

interest on the amount paid by the complai

promise date of possession till the flat is actual

the complainant.

13. Issues raised by the complainant are as fol

i. Whether the developer has violated

conditions of the agreement to sell by not

construction on time?

ii. Whether the complainant is entitled for

with prescribed interest for delay in

Whether interest cost being demanded by

/developer is very higher i.e.19o/o which is

not reasonable?

1,2.

iii.

Page 7 of 18
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ant from the
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terms and
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L4. Reliefs sought:

The complainant is seeking the following relie

Direct the respondent to handover the po

flat along with prescribed interest per ann

date of booking of the flat in question.

Respondent's reply: -

15. The respondent submitted that the opposi

company involved in the business of real esta

in Gurugram, Haryana. The respondent is a fi

company that is not in default of its financial o

stated that the respondent is a solvent compa

capacity both in terms of infrastructure

resources to complete its project "Canary Gr

1,6. The respondent submitted that the agreeme

executed between the respondent and origi

21.03.2012. Clause 38, of the agreement p

disputes between the respondent and allottee

through arbitration to be held in Delhi. The

successor in-interest of original allottee and

binds the complainant as well. It is stated that

the Act provides for exclusive jurisdiction

Complaint .221,1, of 20lB

ssion of the

m from the

party is a

development

ially stable

ligations. It is

and has the

nd financial

t to sell was

I allottee on

ides that all

be resolved

mplainant is

said clause

provision in

this hon'ble
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regulatory authority or takes away the right of parties to

render jurisdiction in an arbitration tribunal.

1,7. The respondent submitted that the relief sought by the

complainant is that of possession of the flat alon;rg with interest

per annum from the date of booking of the flat. it is submitted

that the relief of possession cannot be granted as the project /
unit [T-3/0501) is at final stages of construction and the

respondent shall deliver the possession of the unit in question

within 12 months from the date of filing of this reply. It is also

submitted that work in the said project is going on in full swing

and possession related activities has already been started in

some of the towers. It is submitted that the relief of interest

per annum from the date of booking cannot be granted as the

RERA under scction 18 envisages interest onl1, for period of

delay, until withdrawal from the project has been sought.

Furthermore, I1[lRA renders this hon'ble regulatory authority

without the jurisdiction to determine compensarlion / interest,

by virtue of section 71.

18. The respondent submitted that it is imperative to mention

here that the answering respondent had inittially filed its

application for REI{A project registration qua project

"Canary Greens" before interim Real Estate Regulatory

Authority at Panchkula. However, the said application was not

Page 9 of 18
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new applicatiot \VirS {'iled by the respondent for

its project befo i'c titis hon'ble authority and sa

pending since 30 0 I '2018.

The respondcnt sLrbmitted that the opposi

21,.03.2012, faccrl n u rnerous market considera

a consequenco of i;r"ders from Court of Law

Government, whilu rnaking an endeavour to

project within thc lrroposed time frame, som

identified hert: i rr bi'low .

. The worl< .rt rlrr-. site had been seriously

disputes Irirrl rilisen with the earlier contr

appointcci Lo cornplete civil and other

Canary (ilccrr's. The ongoing work

processed by tlrc intcrim authority as after the publication of

Final HRERA llirl,rs on 28.07001,7, the in

insisted that i\,0 turve to submit the copy

flicense no. 0312009) as granted by the Depa

and Country l)l;rl,r)n)g. Now, after the passing o

Estate Regulirltti'r, Authority, Gurugram IR

Projects) Regulrrt io rrs 201,8,the respondent wa

new applicatiorr lrr tirre HARERA, Gurugram

19.

completccl liy tirc said contractor within ti

Page 10 of 18
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m authority

valid license

ent of Town

Haryana Real

istration of

asked to file a

accordingly a

istration of

is presently

party, since

ns arising as

policies of

complete the

of which are
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r who was
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The said coltir-lctor abandoned the work

which leacl to rhc delay in the execution o

time. Thc tle l,ry r)n account of the said

beyond titc t:orrtrol of the respondent a

account. ,\i, ,, :'t'sLrlt of the continuous

mobilization of thc work force and non-co

contract trl tii.r I'irst contractor and new

work in tirn,., llrc rcspondentwas forced to

appointcrl Lo ,. ornltlete the project.

There wri i i,;.'' i losure of brick kilns due

procuring pcnitission from Ministry of En

h

io

ft/qr/
r"-'l,:l

E
/t-- :lz i

ff

Forest.'l'l,is issrrL. was also highlighted in

stated th.,t i,i(' dclay in the construction

was duc rr, riri' non-availabilify of the

which is, ;,1i..;,., rn,:luded in the force maj

clause 2'2.

The progr c5., oi tirc project also significan

due to dt'nrt,nt'tization policy dated 08.L

resulted in :;low down/ suspension of

projects lor rc;lrcssion in various su

Page 11 of 18
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/ project site

the project in

ntractor was

d not on its

ay and non-
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tractor was

the norms of
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materials ,
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companics irrrct a9,,1'116ies including the ply industry

overnment'sand tran.;1.,oltatrtrn industry. The

unexpectc(l (l..lntoirctization policy dated 0 11,.20L6 put

a severe clarrrirerrrcr on the regular supply of terial's. for

the projccl. irr clucsIion in view of the finan al crunch.

The respondent srrbnrittcd that the time period of 36 months

21,.03.201,2

and it was subjr.t'It:rl to r vents which were des bed in clause

22 of said iu)r,,,,r)ici)i rlated 21,.03.201,2. Th respondent

t considering

,n delivery of

a debt free

has invested

s with great

project have

applicable

it will cause

the order of

e same are

Complaint N .2211 of 2018

cannot be borriitl r)lr tL) ine same period witho

the circumstalrit.: \\rlti,ril occasioned the delay

possession to thc conlpl.rinant.

::rrirrr'riired that respondent i

ir:ll t'irt,-,,i above, the responde

a huge Sum oi l,,.rrri":. rrt this project and sa is nearing

The respondcrr,

company ancl .r:

possession. J'hi' icsllorrilent is arranging fu

difficulties arr(l t'i t,rl r.:.rny customers of this

stopped makini, r.i),r)i,.,,)[s of due instalments as

construction lriiiicri i) r rnent plan and thus

immense irrclt.tr'tri)il lt.,:;:icS to company in ca

payment of (i(,itr1)r)rrs.ri,on is passed and

who aredetrimental to i.lrt: irrr!'i ,sts of hundreds of all

Page 12 of 18
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not in the litigation and are expecting the poss;ession of their

respective flats from the company at the earliest.

22. The respondent submitted that the authority was pleased to

appoint a local commissioner Sh. Suresh Kumar Verma on

17.01,.20L9 for physical verification pertaining to the same

project i.e, "Canary Greens". The report of the local

.02.2019 be this hon'ble

authority which submi work has heen completed

commissioner was filed on I

before the filing of this reply and since then almost 5 months

have passed and it is submitted that the construction work has

been completed much beyond the figure ol 460/o as was

requested that the same may be taken into consideration for

the purpose of adjudication of this complaint.

Determination of issues: -

With respect to all issues: - As per the sufficient and

unchallenged documentary evidence filed by

on the record and more particularly the ag

e complainant

ent to sell,

Complaint 2211 of 2018

25,

Page 13 of 18
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there is every reason to believe that vide the aiileement to sell

dated 21.03.201,2, the possession of the flat was to be handed

over to the complainant within 36 months + 6months grace

period from the date of execution of agreement. Therefore, the

due date of handing over the possession shall be computed

from 21..03.201,2. Accordingly, the due date of possession was

21,.09.2015 and the possession has been delayr:d by 3 years 11

months 15 days till date of decision. Therefor,l, under section

1B[1] proviso of the Real Estate (Regulation and

Development) Act, 2016(in short, the Act) restrrondent is liable

to pay interest to the complainants, at the presr:ribed rate (rule

L5 of the rules, in short, the Rules), for every month of delay

till the offer of possession. As the promoter has failed to fulfil

his obligation under section 1,1,(4)(a), the promoter is liable

under section 18[1) proviso of the Act read with rule 15 of the

rules ibid, to pay interest to the complainants, at the

prescribed rate, for every month of delay til actual offer of

possession. The authority has the power to issues directions to

the respondent's u/s 37 of the Act, to pay interest at the

prescribed rate of 1.0.450/o per annum on the amount

deposited by the complainant with the promol er from the due

date of possession i.e. 29.09.2015 upto the late of offer of

Page 14 of 18
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25.
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possession. The complainant has opted not to

the project.

Therefore, in the opinion of this authority the

entitled to interest for the delayed offer

Accordingly, it is held that the complainant

delayed possession charges at the prescribed

of 10.450/o per annum.

Further, suffice is to say that the award

Department, the jurisdiction of Real Es

Authority, Gurugram shall be entire Gurugra

f payment of

authority and

tion before the

along with the

decide the

tions by the

promoter as held in Simmi Sikka V/s M/s R MGF Land

decided by the

adjudicating officer if pursued by the compla nts at a later

stage. As per notification no. 1/92/20 -1TCP dated

1,4.1,2.2017 issued by Town and Cou try Planning

ithdraw from

complainant is

of possession.

is entitled for

ate of interest

te Regulatory

District for all

enabling section.

Findings of the authority: -ur rry; -

26. The authority has complete jurisdiction

Complaint 221,1, of 201.8

complaint in regard to non-compliance of ob

Page 15 of 18
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purpose for promoter projects situated in Gurugram. In the

present case, the project in question is situated within the

planning area of Gurugram district, therefore this authority

has complete territorial jurisdiction to deal with the present

complaint.

Arguments heard.

Complaint No. 2211 of 2018

I

IO
I r.u
Its-l<I(J
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till the actual offer of possession.
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Decision and directions of the authority: -

27. The authority exercising its power under secti

hereby issues the following directions to the

possession to the nt as per

37 of the Act

dent: -

15 till offer of

provisions of

Regulation &

ld so far sh be paid to the

90 days from the da of this order

t till offer of

i. The respondent is liable to pay delay ion charges

at the prescribed rate of interest @ 10.45 from the due

date of delivery of i.e.2L.09

section 18 t1) o

Development) Act, 2

and

possession shall

monthly payment of in

to pay outst

1Oth of su equent month.

iii. Comp

after

g dues, if any,

r the delayed

period of possession.

The promoter shall not charge any amou /charges from

the complainant which is not a part of

sell.

agreement to

iv.

o.22L1 of 201,8

Page L7 of 18
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The cape file be consi

,rr#*umar)
Member

Haryana Real Estate
Dated: 05.09.2019

V. Interest on the due payments from the

be charged at the prescribed rate of inte

by the promoter which is the same as is

the complainant in case of delayed

The complaint stands disposed of accordingly.28.

29.

Page 18 of 18
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plainant shall

i.e. 1.0.45o/o

granted to

try.

(Subhash nder Kush)
mber

urugram

DELL
Typewritten Text
Judgement uploaded on 04.10.2019




