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BEFORE THE HARYANA REAL ESTATE REG

AUTHORITY, GURUGRAM

Complaint no.
First date of hea
Date of decision

1. Mr" Dharampal Singh Swami
2. Mrs. Sahiba Singh
Both R/o 5, Narmada Apartment,
Alaknanda, New-Delhi-1 1 00 1 9.

Versus

M/s. Varali Properties Ltd.

CORAM:
Shri Samir Kumar
Shri Subhash Chander Kush

APPEARANCE:
Smt. Amrita Sarkar
Shri Rahul Yadav

ORDER

1. A complaint dated 26.03,2019 was filed unde

the Real Estate [Regulation and Development)

with rule 28 of the Haryana Real Estate (

Development) Rules, 2017 by the com

Dharampal Singh Swami & another against the

Varali Properties Ltd. on account of violation o

Complaint 1363 of 20L9

Advocate for the
Advocate for the

TORY

1363 of201-9
16.07.20t9
20.08.2019

plainants

Member
Member

mplainants
pondent

section 31 of

2016 read

ulation and

ainants Mr.

romoter M/s

the clause 21
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of the flat buyer agreement executed on 23.0L. L4 in respect

of unit described below in the project ,lndia
Enigma'for

which is annot handing over possession by the due da

obligation of the promoter under section 11(

ibid.

(a) of the Act

2. Since the flat buyer's agreement has been

23.01,.2014, i.e. prior to the commencement of

executed on

e Real Estate

2016.

.2007 ,10 of

fRegulation and re, the penal

proceedings cannot be initiated re . Hence, the

authority has decided to treat the present co plaint as an

application for non-compliance of statutory ob tion on the

part of the promoter/respondent in terms of ion 34(f) of

the Real Estate fRegulation and Development)

3" The particulars of the complaint are as under: -

i. Nature of the proiect- Residential
ii. DTCP license no: ZLI of 2007 dated 0

zOLl dated 29.O1.2OLL and 64 of
20.06.20L2

OLZ dated

Complaint N 1363 of 2019

Name and location of the project Enigma
0, Gurugram

3.256 a

DTCP license no. 273 of 2

Page 2 of 19

1,. Indiabul
Sector L

2. Project area

3. )07 dated
07
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t0 of 2t

29.01..2
64 of 2t
20.06.2

11 dated
rLL

12 dated
)12

4. Registered/Unregistered Registe

IPhase
(Phase

IPhase

ed
A)

)
rl

5. Rera Registration number 351of 2

353 of2
20.L1.2t
354 of 2

c17 (Ph-1)
117 dated
17 (Ph-14)
117(Ph-rr)

6. Revised date of completion as per
RE RA registration certificate

31.08.21

31.03.21

IExpirer
30.09.2(

18 for Phase 1

18 (Ph-14)

)
1B for phase II

7. 55 of Constru
paymen

:tion linked
plan

B. Date of agreement 23.01..2( 1.4

9. DOB3, BI floor, tower-D

10. Area of unit 3400 sq ft.

LL. Total consideration as per
datedapplicant

t5.02.201,9 (

Rs. 2,28

Iincludi
t0,6t6/-
g taxes)

1.2. Total amount paid by the
complainants as per applicant
ledger dated 75.02.2079 (page-
63)

Rs. 2,11, t2,5t4/-

13. Due date of possession as per
clause 21 of the said agreement -
3 years plus 6 months grace
period from the execution of flat
buyer's agreement i.e.23.0 1 .2014

23.07.2C l7

Page 3 of 19
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4. Deta

reco.

the c

is avr

whic

23.0'

poss

they

monl

agre(

fulfil

5. Takir

notic

CASC

reply

peru
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ER&
Complaint No 7363 of 2079

14. Penalty clause as per clause 22 of
the agreement dated 23.01,.2074

Rs.5/-
super ar

for the 1

rer SQ. ft. of the
la per month
eriod of delay

15. Delay in handing over possession
till date of decision200B.20L9

2 years ZB days

t6. Occupation certificate(annexure-
A, page 26 of reply)

1,7.09.2( 1B

)etails provided above have been checked o

'ecord available in the case file which has bee

he complainant and the respondent. A flat buyr

s available on record for the aforesaid apartmer

vhich the possession of the same was to be

13.07.2017. Neither the respondent has

rossession of the said unit till date to the con

hey have paid any compensation @ Rs.5/- 
I

nonth for the period of delay as per clause 22

Lgreelxeht dated 23.01,.2014. Therefore, the pr<

ulfilled its committed liability as on date.

-aking cognizance of the complaint, the au

rotice to the respondent for filing reply and ap

ase came up for hearing on 1,6.07.201,9 and 2(

eply filed on behalf of the respondent on 12.04.

rerused.

L the basis of

r provided by

r's agreelnent

t according to

delivered by

,elivered the

plainants nor

er sq. ft. per

rf flat buyer's

moter has not

tority issued

rearance. The

08.20L9. The

019 has been
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7.

FACTS OF THE CASE:

6. The complainants submitted that the rep

Indiabulls Real Estate Ltd. represented to th

that it is developing the above project thro

ffiHARERA
ffiGURUGRAM

all necessary sanctions and approvals had I

complete the same within the promised time

of aforesaid flat buyer's agreement allotted flat

083 on Bth floor in tower no. D admeasuring

subsidiary Varali Properties Ltd. It was also resented that

entatives of

complainants

its 1,000/o

n obtaint:d to

me.

respondent

4 and by way

ring no. D-

per area of

arch 201,2.

tal sum of Rs.

ration of Rs.

The complainants subm they were i duced by the

t/ promoter

flat with the

respondent in the project in question.

executed flat buyer's agreement dated 23.01,.2

complainants

submitted that they had started making the pay ents towards

the sale consideration of the booked unit from

The complainants submitted that they paid a

2,11,82,51,4/- as against the total sale consi

Complaint N 1363 of 2019
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9.

Complaint No. 1363 of 201,9

2,28,10,616/- towards the aforesaid residential flat in the

project.

The complainants submitted that the res;pondent had

promised to complete the project within a perioll of 36 months

from the date of execution of the flat buyer's agr eement with a

further grace period of six months. The flat buyt:r's agreement

was executed on 23.01 .201"4 and till date the r onstruction is

not complete. The respondent as per the relevant clause 21, of

the said agreement was under an obligation to complete: and

handover the possession of the booked unit lly 23.07.2017

(including grace period), however the responde nt has failed to

fulfil its most fundamental obligation.

The complainants submitted that they have ma le visits at the

site and observed that there are serious quality issues with

respect to the construction carried out by respondent till now.

They further submitted that the respondent m;lrketed luxury

high end apartments, but have compromised even with the

basic features, designs and quality to save costs. The struc:ture,

which has been constructed, on face of it is of erxtremely poor

quality. The construction is totally unplann:d, with sub-
Page 6 of 19
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standard low grade defective and despicab

quality.

11. The complainants submitted that the respo

provided the complainants with status of

complainants are entitled for interest @ LB

month of delay till the possession of the flat is

the complainants, complete in all respects. The

possession ought to be counted on expiry of th

date of first payment.

ISSUES TO BE DECIDED:

1,2. The following issues have been raised by the c

i. Whether the respondent/ promoter

representations about the project in

induce the complainants to make a booki

ii. Whether the respondent/ promoter ha

delayed the construction and developme

in question?

Complaint N 1.363 of 201,9

construction

t has not

project. The

p.a. for every

nded over to

riginal date of

years from

plainants:

made false

on in order to

?

unjustifiably

of the project

PageT of 19
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iii. Whether the respondent/ promoter is I

delay interest till the time possession is

the complainants?

RELIEF SOUGHT BY THE COMPLAINANTS:

over of possession of the flat complete in all

complainant;

ii. Direct the respondent

construction;

iii. Pass such order or further order as this h

may deem fit and proper in the facts and circu

present case.

REPLY BY THE RESPONDENT:

The respondent submitted that the complaina

residential flat in the project of the

thoroughly going through and understanding

13. In view of the facts mentioned, the following re

sought by the complainants:

Award delay interest for every month of delay

to

L4.

the booking application form and fully satisfyi

Complaint N L363 of 2079

e to pay the

nded over to

efs have been

ll the handing

respect to the

schedule of

'ble authority

nces ofthe

got booked a

ndent after

e contents of

themselves of

Page 8 of 19
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showed their interest for booking a unit in th

respondent and further voluntarily got

agreement for the said unit with respond

the right and title of the respondent to develop t

complainant's voluntary got the unit booked

name.

project. The

in their joint

The respondent submitted that the compla nts wilfully

denied that the execution of agreement was

project of the

Respondent

yed on part of

the respondent as alleged. It is submitted tha e delay was

purely on part of the complainants.

ts have been

.ts on time as

the executed

rious dernand

nt's time andletters and reminder letters to the complai

again due to non-payment of their dues.

The respondent submitted that the flat bu 's agreement

endeavour topostulates that the respondent/ developer s

/ building in

Complaint N L363 of 2019

complete the construction of the unit /

Page 9 of 19
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frivolous,

1,9. The respondent s

question within a period of three years with a

period however, the same was subject to timel

by the complainants as and when due in terms

plan opted by the complainants. It is submi

perusal of clause 21 would reveal that the p

handing over of possession under the said cla

complainants against the respondent are ba

and the materials used for the project

compromised with. All the allegations I

18.

delay, if any, in completion of the said project

of the provisional unit booked by the complai

been due to the following additional reasons

(a) Lack of the 150-meter-wide external

by the Government as per the sector plan/ ma

Page 10 of 19
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months grace

ryment done

f the payment

that a bare

period of

was neither

e process of

specifications

ve not been

ied by the

ess, false and

e grounds of

handing over

nts, delay has

to be provided

r plan;



20.
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(b) Lack of 24 meter wide service road as p

master plan;

[c) In fact till date the Government has not acq

belt and the above mention24 meter wide

connectivity to the entry of the project;

bmitted that

the status of construction with respect to th project is also

available on the website of the respondent a same can be

viewed/ accessed by its customers as well. It i bmitted that

the complainants have filed the instant compla t alleging that

Complaint No 1363 of 2019

(d) Delay in granting necessary/mandatory

the concerned Government departments,

carrying on constrictions at project site;

(e) National Green Tribunal imposing a ban

posed in the

ired the green

ving access/

rmissions by

required for

carrying out

provided the

the customers

rpondent has

e said tower

status of the project a_s and when enquired b

including the complainants. The respondent

construction is not complete however, the

already obtained occupational certificate for

Page 11 of 19
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wherein the complainants booked their unit. e respondent

will be issuing possession offer to the comp inants within

short span of time. It is submitted that the ndent is not

liable to pay any interest on the refund being

complainants. The respondent submitted that

laimed by the

e interest of

1,Bo/o compounded q at which the co plainants are

ndly, as per

the "clau se22" of the flat bul respondent is

not liable to pay any interest to the complaina

21,. The respondent has relied upon the case of H

Court in the case of Hind Construction Contr

Maharashtra reported in (1979) 2 SCC 70 has

following: -

"B.lt will be clear from the aforesaid state

time is of the essence of the contract such a

will have to be read along with other provis

contract and such other provisions may, on

of the contract, exclude the inference that the

of the work by a particular date was inte

clauses providing for extension of time
contingencies or for payment of fine or penal

day or week the work undertaken remains un

t of law
that even where the parties have expressly ided that

'ble Supreme

rs vs. State of

laid down the

tipulation
ns of the

struction
mpletion

to be

certain
'for every
nished on

t such

fundamental; for instance, if the contract to includer

Complaint N 1.363 of 201,9

the expiry of the time provided in the

Page L2 of 19
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22.

clauses would be construed as rendering ine:

express provision relating to the time be

essence of contract."

The respondent submitted that if time was

agreement as stipulated in claus e 2l.Clause 2

penalty in circumstances when the opposite pa

deliver the flat in question within the time peri

in clause 21,.lnsuch a situation clause 22 wo

the possession to the complainants towards

conflict with clause 21,. The respondent subm

was never intended by the parties to be the

agreement. The respondent submitted that

developers / promoters the respondent on its

giving the benefit of "delay penalty" to the custo

@ Rs. 5 /- per sq. ft. per month at the time of h

based on the above submissions complainants

for refund of its entire investment along with

p.a. as alleged in the instant complaint.

23. All other averments have been denied by the

Page 13 of 19
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ve the
g of the

nce of the

stipulates for

is unatrle to

d as specified

be in direct

that time

nce of the

unlike other

n has been

ers as agreed

nding over of

delay. Thus,

not entitled

terest @ l9o/o

pondent.
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DETERMINATION OF ISSUES:

24. After considering the facts submitted by the

reply by the respondent and perusal of record o

wise

25. With respect to first issue, complainant

evidence regarding false representations

So, the issue is decided negative.

26. With respect to other issues raised by the co

authority came across that as per claus e 2l of

agreement dated 23.01,.2014, the possession

was to be handed over to the complainant with

36 months from the date of execution of said

23.01.2014 plus 6 months grace period which

23.07.2017. The grace period is allowed by

because of contingencies beyond the co

respondent. The clause regarding the possessi

unit is reproduced below:

"Clause 21: The developer shatt endeavour to
construction of the said building within a
years, with a six months grace period from

Page 14 ol 19
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has

by th

mplainants,

file, the issue

ot produced

respondent.

lainants, the

e flat buyer's

the said flat

a period of

ment i.e.

es out to be

authority

of the

of the said

ete the
of three
date of
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execution of flat buyers agreement subjt to timely
payment."

However, the respondent has not delivered

Complainant has already paid Rs. 2,1.1.,82

respondent against a total sale conside

2,28,1,0,616/-.Accordingly, the due date of

23.07.201,7 and it was informed by the

respondent that they have received OC and th

charges. H , respondent is also entitled

charges which he can levy to the complainan

prescribed rate i.e. 10.450/o per annum w.e.f.

26.04.2019 as per the provisions of section 1

taking the possession of flat/unit. As the pro ter has failed

promoter is

liable under section 1B[1) proviso of the Act ibi read with rule

15 of the Rules ibid, to pay interest to the inants, at the

unit in time.

14/- to the

tion of Rs.

ession was

nsel for the

have already

Enigma-

As such no

possession

maintenance

buyer for not

3.07.2017 rill

1) of the real

Complaint 1.363 of 2019

estate (regulation and development) act, 201,6.

Page 15 of 19
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complaint

jur

1

promoter as held in Simmi Sikka v/s M/s

FINDINGS OF THE AUTHORITY:

|urisdiction of the authority- The proj "lndiabulls

Enigma" is located in Sector-j.10, Village pa la Khusrupur,

ete territorialDistrict Gurugram, thus the authority has com

jurisdiction to entertain the present complaint the project

in question is situated in plannin m, therefore

Complaint N 1363 of 201.9

the authority has complete territorial

notification no.1, /92 /201.7 -1,TCp dated

entertain the present

The authority has complete ju

diction vide

.1,2.2017 ro

decide the

tions by the

MGF l,and

ecided by the

nts at a later

e authority

e obligations

Act ibid. The

be issued by

stage.

The complainants made a submission before

under section 34(t) to ensure compliance of t

cast upon promoter undersection 11(4)[a) of th

complainants requested that necessary directio

Page 16 of 19
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the authority under section 37 of the Act ibid

to comply with the provisions and fulfil obliga

the promoter

n.

Complaint 1363 of 201,9

31. as per clause 21 of the flat buyer's ent dated

23.01,.2014, the possession of the said flat wa to be handed

nths from the

.201.4 plus 6

over to the complainant within a period of 36

.07.2077. The

because of

ent.

However, the respondent has not delivered unit in time.

Complainant has already paid Rs. 2,1.1.,8 51,4/- to the

date of execution of said agreement i.e. 23.

respondent against a total sale conside

respondent that they have received OC and th

issued possession letter no

tion of Rs.

ion was

ite counsel

have already

Enigma-

D /D083 /201,90426 /10 /B0B date 26.04.201, As such no

doubt the complainant is entitled for dela possession

charges. However, respondent is also entitled r maintenance

buyer for not
Page L7 of 19

charges which he can levy to the complainan
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taking the possession of flat/unit. As the p r has failed

to fulfil its obligation under section 11(a)(a), e promoter is

liable under section 1B(1) proviso of the Act ibi read with rule

ainants, at the15 of the Rules ibid, to pay interest to the com

DECISION AND DIRECTIONS OF THE AUTHOR]

33. After taking into consideration all the mate

prescribed rate i.e. 10.45o/o per annum w.e.f.

26.04.2019 as per the provisions of section 1

estate [regulation and development) act, 2016.

month of delay at prescribed rate i.e. 10.

w.e.f. 23.07.2017 till 26.04.201,9 as per t

section 1B(1) of the real estate t

development) act 2016.

3.07.2017 till

(1) of the real

facts adduced

rest for every

o/o per annum

provisions of

gulation and

by both the parties, the authority exercising vest.ed in

it under section 37 of the Real Estate t ion and

Development) Act, 201.6 hereby issues

directions:

a. The respondent shall be liable to pay in

e following

Page 18 of 19
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The interest so accrued shall be paid withi

the date of decision.

90 days from

Complainant is directed to pay outstandi g dues, if any

period.after adjustment of interest for the dela

d. The promoter shall not charge a ng from the

Complaint N 1363 of 2019

ember
MTI?r AER

t:at t5,ar1 rtcutalow
sl60rrn i ,Jc&q

FZ
lftwi. , r\.{o:G

complainant which is not part of the said

e. Interest on the due payments from the co

charged at the prescribed rate of interest

the promoter which is the same is being

35. Case file be consigned to the registry.

te Regulatory Au

ment.

plaint shall be

.e. 10.450/o by

ranted to the

emhgf,",*
Km lta! l5TAra lf cuurolt

llrlrcln oulrcM
Trag

1im_r1-at<ffiutra

Dated: 20.08.201.9
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